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Vexatious Appeals 


In one of those occasional articles 
which delight readers of The Times the 
writer, having found an old pay-book of 
a relative who served long in the Guards 
in Victorian days, gave a list of certain 
offences for which a soldier of those days 
could be punished by imprisonment with 
hard labour, solitary confinement or 
corporal punishment. One of these was 
a vexatious appeal from a_ regimental 
court-martial. 


Whether vexatious or frivolous appeals 
by soldiers were prevalent in mid- 
Victorian days we do not know, but our 
impression is that today such appeals 
are not common among either soldiers 
or civilians. It is true that in modern 
times, when facilities for appeal have 
been increased or obstacles removed 
there have been misgivings in some 
quarters lest frivolous appeals should 
waste the time of the courts and the right 
of appeal be abused, but we do not think 
events have justified those fears. Only a 
few people like litigation for its own 
sake, and most are prepared to abide by 
a decision which they acknowledge to 
have resulted from a fair trial and which 
is not unusually severe. Moreover, unless 
the maximum punishment has_ been 
imposed, the defendant runs the risk of 
an increased penalty, quite apart from 
the question of the award of costs. There 
is no need to be alarmed about vexatious 
appeals, still less to make them the sub- 
ject of drastic penalties. 


Advocate’s Fee 


Newspaper reports of proceedings in 
magistrates’ courts often state that the 
defendant was fined, ordered to pay so 
much costs and so much advocate’s fee. 
In fact, the judgment of the court is 
sometimes pronounced in just that form. 
We deprecate this for several reasons. 


Such a statement produces the impres- 
sion among the un-learned that the court 
has fixed the remuneration of the solicitor, 
instead of leaving that to be settled 
between solicitor and client. Further, it 
may appear that the solicitor has to look 
to the court to pay him the sum named 
by the court when it is paid by the 
defendant, instead of looking to his client. 


If, because the defendant appears to be of 
slender means, the court decides to let 
him off lightly in the matter of costs, and 
allows only a small amount in respect of 
advocate’s fee, it may look as if the court 
rates his services as of small value which 
would be unfortunate and usually unde- 
served. 


A magistrates’ court awards costs as 
between parties, the amount being what 
the court considers just and reasonable, 
and it cannot order payment to be made 
to anyone but the party concerned. It 
could not, even if it wished to do so, order 
the defendant to pay fees to the solicitor 
representing the party. In arriving at the 
total amount of costs to be awarded the 
court will no doubt add together the 
various costs incurred, such as costs of 
preparing a plan, expenses of witnesses, 
and fees of advocates. Even if this is done 
out loud, which we think unnecessary, it 
should be announced that the court 
orders payment of such and such a sum 
as costs, this being the total amount 
ascertained by including the various items. 


Mr. Justice Stevenson 


Her Majesty the Queen has an- 
nounced her intention of appointing 
Mr. Aubrey Melford Stevenson, Q.C., 
to be a Judge of the High Court in the 
room of Mr. Justice Hallett, who re- 
tired with effect from September 30, 
last. The new Judge, who is 55, will 
be assigned by the Lord Chancellor to 
the Probate, Divorce and Admiralty 
Division. He was called to the bar by 
the Inner Temple in 1925 and acquired 
a varied practice on the common law 
side. He took silk in 1943 and the 
following year became recorder of Rye, 
holding this appointment until he was 
advanced to the more important re- 
cordership of the city of Cambridge in 
1952. He took part in many famous 
cases including the Crichel Down 
Inquiry, where he led for the dispos- 
sessed landowner, Lieutenant - Com- 
mander Marten, and the Adams case, 
when he undertook the prosecution on 
behalf of the Crown before the East- 
bourne magistrates. 

His Lordship is the son of the late 
Reverend J. G. Stevenson and married 
in 1947 Rosalind Monica, daughter of 
Orlando H. Wagner, of London. 
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Procedure on Hearing “ Applications ” 


In our article on the Maintenance 
Agreements Act at p. 576, ante, we 
pointed out that although the new Act 
provides for applications to be made in 
certain circumstances to a magistrates’ 
court, no procedure is laid down. We 
suggested that in practice these applica- 
tions would doubtless be dealt with as 
if the application were a complaint for 
an order, and the Magistrates’ Courts 
Act and Rules would be followed, or 
perhaps rules would be made to that 
effect. 


It would be convenient, in our opin- 
ion, if there were a Rule to the effect 
that in civil cases coming before a mag- 
istrates’ court in which a statute auth- 
orizes an application to be made to the 
court, then, unless there is a provision 
to the contrary, the procedure shall be 
by way of complaint. Then the Magis- 
trates’ Courts Act and Rules would 
apply automatically, and there would 
be no need to make special provision 
for procedure, as has been done in 
some instances, e.g., the Adoption of 
Children (Summary Jurisdiction) Rules, 
providing that the procedure is to be 
as if the application were a complaint. 


Radar Speed Checks 


According to a report in the Liverpool 
Daily Post of September 7, the Royal 
Automobile Club and the Automobile 
Association are holding consultations 
with electronics experts “ on the validity 
of the radar system.”” This was stated 
when an application was made for the 
adjournment of four cases in which 
motorists had been summoned for 
exceeding the speed limit, the evidence 
for the prosecution being based on the 
result of a radar speed check. The 
advocate who made the application, 
instructed by the Automobile Associa- 
tion, is reported to have said that “ it 
was not fair to proceed as we are so 
much in the dark about the working of 
this machine.” 


The inference which we draw from the 
report is that one of the objects of the 
consultations is to enable the two 
motoring organizations to decide whe- 
ther to accept the results of these radar 
speed checks as giving an accurate 
recording of the speed of motor vehicles 
tested by them or whether to advise 
members that such cases should be con- 
tested on the ground that the reliability 
of the check has not been established. 
Such checks are being used by the 
Lancashire police. It was said by the 
prosecuting advocate in such a case that 
the instrument would “ reach ”’ a vehicle, 


if it were a big one, up to 100 yds. 
away and that within 60 or 80 yds. all 
vehicles came within the beam. It was 
claimed that in tests of the instrument 
against the tested speedometer of a police 
car at speeds of 30, 40, 50 and 60 miles 
per hour the instrument gave correct 
recordings, and it was further said that 
the maximum error the instrument 
would show was two miles per hour. 


It remains to be seen whether this new 
instrument will be classed with stop 
watches and speedometers so that the 
principle laid down in Penny v. Nicholas 
[1950] 2 All E.R. 89; 114 J.P. 335 will 
apply, that a court can accept its record- 
ings as providing prima facie evidence 
without requiring proof of the accuracy 
of the instrument. 


An Insecure Load 


There are more than sufficient hazards 
on our roads today without any unneces- 
sary additions to them, and it is the 
object of reg. 73 (2) of the Motor 
Vehicles (Construction and Use) Regu- 
lations, 1955, to discourage one form of 
additional hazard which can produce 
quite sudden and serious dangers. “* The 
load carried by any vehicle shall be so 
secured that danger is not likely to be 
caused to any person on a road by 
reason of the load or any part thereof 
falling from the vehicle.”” By reg. 104 the 
maximum penalty for non-compliance 
with reg. 73 (2) is £20. 

In The Western Morning News on 
September 9 there was reported a case 
in which such an offence had been 
committed which might have caused 
quite serious accidents. A_ brewer’s 
delivery lorry laden with crates and 
barrels of beer scattered part of its load 
on the road as it was negotiating a 
roundabout. According to the police 
evidence “scattered about were beer 
crates, broken bottles and beer barrels. 
There were 126 crates, each containing a 
dozen bottles, and five barrels.”’ 


The lorry driver was fined £5. It was 
said on his behalf that he had not loaded 
the lorry, but a driver who takes a loaded 
vehicle on to the road must sa.isfy 
himself that the load is securely fastened 
It may well be that anyone who could 
be shown to have been responsible for 
securing the load and who failed in his 
duty might be found guilty of aiding and 
abetting the driver in the commission of 
his offence. It does not need much 
imagination to realize how serious an 
accident could be caused to a following 
vehicle by such a spilling of this lorry’s 
load. 
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More Road Safety Lessons for the Young 


The police are always willing, it seems, 
to add to their already numerous tasks 
duties which assist in any way in promot. 
ing road safety. In the Manchester 
Guardian of September 10, Mr. Nugent, 
Parliamentary Secretary to the Ministry 
of Transport, is reported as having 
praised warmly the efforts of the Holbom 
Toddlers’ Club. Its purpose is to teach 
road safety to children below school age, 
and it is sponsored by the Holbom 
borough council. When Mr. Nugent 
paid a visit there young “ motorists ” op 
tricycles and “‘ mothers’ pushing dolls’ 
perambulators were being taught the 
meaning of traffic signals by a sergeant 
from Bow Street police station and a 
policewoman from another station was 
talking about road safety to another 
group. Mr. Nugent said “ This is the 
first toddlers’ road safety club I have 
seen. It is doing a splendid job. It is 
giving children the first principles of 
road safety in an attractive way which 
they obviously enjoy. At the same time 
it is teaching the parents. I would like 
to see more doing it.” 

As we have said the police officers 
concerned are very much to be con- 
mended for doing this work. Another 
comment which occurs to us is that it is 
to be hoped that parents who attend will 
not expect all the training to be done by 
the police, but will use the police training 
as the basis on which to build when they 
do their job as parents in teaching road 
safety to their children. 


The “ A.A.”’ and Legal Aid for Motorists 

A report in the Manchester Guardian 
of September 7 states that the Automobile 
Association proposes to extend its free 
legal aid service to assist members in 
dealing with summonses for minor 
traffic offences “‘ where the police em- 
ploy the new ‘ rubber stamp ’ procedure.” 
We do not know exactly how much extra 
work this will involve for the legal aid 
department of the Association but it 
seems very likely that one effect of the 
procedure under the Magistrates’ Courts 
Act, 1957, will be to reduce the number 
of cases in which a solicitor will need to 
appear to plead guilty on behalf of an 
absent motorist. If the latter can plead 
guilty by post and state in writing the 
mitigating circumstances which he wishes 
the court to consider there must be little 
reason for an A.A. solicitor to appear and 
plead on his behalf. At the moment the 
courts and others concerned have had no 
practical experience of the working of the 
new procedure, and speculation is rife as 
to whether it will save time and labour 
or lead to the opposite result. If the latter 
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is the case the likely result is that the 
procedure will fall into disuse, because 
no one can compel the prosecution to 
proceed under the Act of 1957 if they 
find it more convenient not to do so. 


Public Order and Disorder 


The Public Order Act, 1936, has 
proved its usefulness on many occa- 
sions as a means of dealing effectively 
with the activities of those who upset 
meetings or processions, or who create 
serious disorder and even fear among 
the general public. Often they are 
armed with offensive weapons. A case 
recently reported in The Birmingham 
Post shows how the Teddy-boy at his 
worst can come within its scope. 


It was stated that a gang of these 
young lads descended upon a Derby- 
shire village when a carnival was going 
on, and so terrified the inhabitants that 
the carnival dance was abandoned and 
parents hurried their children into side 
streets. The Teddy-boys were said to 
have been armed with knuckledusters, 
knives, chains, belts and other weapons 
which they brandished, and at one time 
to have taken possession of a road 
island. When they boarded an omni- 
bus and indulged in further disorder 
the police wisely caused it to be taken 
with its unruly passengers to the police 
station. Over 20 were charged and 
fines totalling over £600 were imposed. 


A few of the offenders were of 
juvenile court age, but the majority 
were over 17, and the alleged ring- 
leader was 19. This last-named made 
the excuse that some Teddy-boys of the 
village had previously set upon his 
mates and they came to get their own 
back. 


It is true that a certain number of 
these so-called Teddy-boys are com- 
paratively harmless lads with some ex- 
cess of high spirits and a mild form 
of exhibitionism, but events such as 
happened in the Derbyshire village 
should serve to demonstrate to people 
who are inclined to treat the Teddy- 
boy as rather amusing that though this 
may be well enough as regards many 
it is not by any means true of all, and 
that outbreaks of violence like this are 
an indication of the lengths to which 
some are ready to go. 


Prevalence of Taking and Driving 
Away 


One factor which courts must take 
Into account in deciding how to deal 
with an offender is the prevalence of 
the offence of which he has been con- 
victed. If a great many people are 


found to be committing an offence and 
that offence is of a serious kind, even 
first offenders (or perhaps it is more 
accurate sometimes to say persons con- 
victed for the first time) must on oc- 
casions be punished with some severity. 
We are impressed by the number of 
reports in the national press of cases 
of taking and driving away vehicles 
without the owners’ consent. This is 
an offence of some gravity in itself, 
and it is nearly always accompanied 
by an insurance offence and all too fre- 
quently by an offence of driving with- 
out a driving licence or even while 
disqualified. 


Many of those who commit this 
offence are young men, and it is often 
urged in their favour that they have a 
passion for motor vehicles and cannot 
resist the temptation to drive. All too 
often the offence is made easier by the 
gross carelessness of owners and driv- 
ers who leave cars unlocked, sometimes 
with the ignition key in the switch. The 
fact remains, however, that the offence 
is a serious one which often has serious 
consequences for other road users. Do 
courts deal with such cases in a way 
which will not only impress upon those 
convicted the seriousness of the offence, 
but will also make others less inclined 
to commit such offences ? 


When the offender is a juvenile it is 
often difficult to deal adequately with 
the matter. The Newcastle Journal of 
September 18, 1957, reports a case in 
which a boy of 16 took a 34 ton lorry, 
crashed it into a fence and knocked 
down a telegraph pole. With more 
good fortune than he deserved he 
seems not to have been seriously hurt. 
His story was that he did this after he 
had drunk seven or eight pints of beer 
and one or two whiskies. He pleaded 
guilty to driving while under the in- 
fluence of drink, taking and driving 
away the lorry without consent, driving 
while under 17 and using an uninsured 
vehicle. 

He was put on probation for two 
years and fined a total of £10 with £12 
12s. 6d. costs. He was disqualified for 
driving for two years. He told the 
court that he had taken other lorries 
before that occasion. The chairman 
said, “ This type of offence is so preva- 
lent we have to put a stop to it in this 
district.” It is not unreasonable to 
draw the inference that this offender 
may well have been saved by his youth 
from a prison sentence. It is certain 
that an older offender could not have 
complained if that had been his fate 
after behaving in such a disgraceful 
way. 
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A Refractory Juvenile 


There can be no doubt that the most 
difficult problem for courts, perhaps 
specially for juvenile courts, is to decide 
what is the best way to deal with an 
offender after he has been found guilty. 
Section 44 of the Children and Young 
Persons Act requires every court dealing 
with a child or young person who is 
brought before it to have regard to the 
welfare of the child or young person. 
This provision is perhaps sometimes 
interpreted with too little appreciation of 
the fact that it is for the welfare of a 
child or young person who has to live 
his life in this difficult world that he 
should learn to obey the law and to 
behave with due regard for the rights, 
comfort and convenience of other peo- 
ple. To overlook this fact is to risk the 
danger of making juveniles think that 
selfishness pays and that what they want 
and think they need or are entitled to 
matters much more than any question of 
the rights of others. 


The Western Daily Press of September 
10 reports a case which must have caused 
the court which dealt with it consider- 
able concern. A 16 year old boy who 
was an absentee from an approved school 
stole a car and drove it without insurance 
cover. He admitted that he bought a 
key for the car after seeing it parked in 
a street and that he had driven about 
250 miles in it before he was arrested. 
When, in order to question him, a police 
constable jumped on to the running 
board of the car the boy reversed the 
car close to a gate post to try to dislodge 
the officer and in doing so he hit the 
post and caused £200 worth of damage 
to the car. Incidentally, of course, he 
risked causing serious injury to the 
policeman. He asked that a case of 
taking and driving away a motor scooter 
should be considered and he was stated 
to have committed a number of previous 
offences of a similar nature. As, accord- 
ing to the report, this boy was 16 he was 
liable, under s. 28 of the Magistrates’ 
Courts Act, 1952, to be committed to 
quarter sessions for sentence if the court 
considered that for his reformation and 
the prevention of crime he should 
undergo a period of training in a borstal 
institution. He would have had no 
reason to be surprised, we think, if the 
court had come to this conclusion but in 
fact they decided that he should return 
to the approved school, be fined 5s. for 
driving while uninsured and be dis- 
qualified for driving for 10 years. It is 
to be hoped that the masters at the 
school will be able, provided that he does 
not again absent himself, to teach him 
the error of his ways. 
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Misdescription of Health Products 


Many people are easily misled about 
the dietary or medicinal value of pre- 
parations with labels making extrava- 
gant claims about their contents and 
properties. The public needs to be pro- 
tected from this sort of thing, and 
suitable provision is made in the Food 
and Drugs Act. 


An example occurred in the prosecu- 
tion of a company for offences in con- 
nexion with the description of a 
slimming product and a “ pick-you-up 
product.” After pleading guilty to six 
charges the company was fined a total 
of £100. In one case it was stated, 
cider vinegar was represented as being 
brimful of important vitamins and 
mineral salts. 


For the prosecution it was stated that 
according to the label on the cider 
vinegar the dosage was two teaspoon- 
fuls, which was said to be equivalent 
to the amounts of vitamins and minerals 
required by a person, but in fact to get 
the required number of vitamins one 
would have to drink two pints, and for 
the required amounts of minerals, nine 
pints. 

There is a good deal of loose talk 
about vitamins, and it is well that the 
public should realize that it is unwise 
to accept at their face value some of the 
claims that are made in respect of 
various foods and preparations. 


Noise 

We are fairly often asked about 
remedies available for noise, which in 
ordinary language would be called a 
nuisance, but is not a nuisance giving 
rise to summary proceedings under the 
Public Health Act, 1936. Speaking 
generally, the remedy for nuisance by 
noise lies in civil proceedings which are 
not likely to be taken by the ordinary 
householder. Some noises have also 
been recognized as proper subjects for a 
byelaw for good rule and government, 
and the model series of byelaws issued 
from the Home Office for use under the 
Local Government Act, 1933, contains 
several clauses which have been used in 
practice. One of the newest of these 
deals with gramophones, loud speakers, 
wireless installations, and the like. This 
forbids the use of such apparatus in a 
street or in a shop adjacent to a street 
in such a way as to cause annoyance, 
while a second limb of the byelaw im- 
poses the same prohibition in respect of 
other premises. Under the second limb, 
proceedings cannot be taken unless the 
noise has persisted after 14 days’ notice 
from at least three householders. This 
restriction recognizes the need for a 
certain give and take, even in respect 
of the appliances which misguided in- 
ventors have introduced in the present 
century; a householder who finds his 
neighbour’s wireless set unbearable still 
has his civil remedy, even if there are 
no other houses in the neighbourhood 
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or the people living in the other houses 
refuse to join in giving notice. 

The Western Morning News reports a 
good illustration of the value of this 
byelaw from Paignton, where there js 
evidently a byelaw in force made by the 
county council. 

The proprietress of a club was sum. 
moned for an offence which consisted 
of persistent use of a loud speaker when 
there was singing and dancing in the 
club. Her solicitor contended that it 
was not open to the police to take pro. 
ceedings for enforcement of the byelay. 
The newspaper does not record any 
attempt at a defence upon the facts, 
though the proprietress of the club did 
say in evidence that the use of a loud 
speaker was essential to the type of 
entertainment expected by the mem- 
bers. The point of law made by her 
solicitor was not accepted by the mag. 
istrates. As we have several times 
advised, an information for breach of 
byelaws made under s. 249 of the Act 
of 1933 can be laid by any person, not 
being under the limitations imposed by 
the Public Health Acts, 1875 and 1936. 
The magistrates accordingly convicted. 
The precedent may be a useful one. 
Although it is evident that many people 
take pleasure in listening to noise as 
well as making it, and no ordinary per- 
son would seek to impose undue restric- 
tions on that pleasure, it does behove 
them to remember the comfort, and it 
may be the health, of ordinary families. 


SMALL MAINTENANCE PAYMENTS 


Tucked away in the Finance Act, 1957, is a new provision 


for s. 4. 


that the Affiliation Orders Act, 


1952, is repealed except 





which might well be overlooked. Section 205 of the Income 
Tax Act, 1952, made certain provisions in respect of “ small 
maintenance payments,” and defined them as payments under 
a court order for the benefit of a woman for her mainten- 
ance, or to any person for the benefit of, or the maintenance 
or education of a person under a specified age. So far as a 
woman was concerned the definition was limited to payments 
under orders up to £5 per week if ordered under s. 5 (c) of 
the Summary Jurisdiction (Married Women) Act, 1895, and 
otherwise £2; in the case of “any person ” the limit was 30s. 
if the order was made under the Guardianship of Infants 
Acts, the proviso to s. 7 of the Summary Jurisdiction 
(Married Women) Act, 1895, or s. 1 of the Married Women 
Act, 1920; and 20s. in any other case. Further, these latter 
orders were limited to persons under 21 years if made under 
the first mentioned Acts, and 16 years in any other case. 

By s. 4 of the Affiliation Orders Act, 1952, s. 205 was to 
have effect as if an affiliation order was included with the 
other named orders, so bringing affiliation orders into line 
with the others. 

This section appeared as cl. 9 in the Affiliation Proceedings 
Bill, but the Affiliation Proceedings Act, 1957, contains no 
reference to it, beyond a mention in the Table of Repeals 


It was blind chance that sent us searching the Finance Act, 
1957, and there in s. 21 is found the answer, one not easy to 
understand. First, it is enacted that in s. 205, in relation to 
a woman, the weekly amount specified shall be £5 in all 
cases, and in relation to other payments the age shall be 21 
and the amount 30s. Section 205 is amended to give effect 
to this by deleting the references to the various Acts under 
which orders are made. It thus seems possible that an order 
made by any court, including the Divorce Court, for the 
maintenance of a woman or child (subject to the limits as to 
amount and age) can now become a small maintenance pay- 
ment. Subsection (2) provides that the new provisions will 
not affect payments falling due before April 6, 1958, under 
an order made before August 4, 1957. A curious note in the 
Table of Repeals states that the repeal of s. 4 of the Affilia- 
tion Orders Act, 1952, and the amendment of s. 205 “ shall 
not affect payments in relation to which s. 21 of this Act is 
excluded by subs. (2) of that section.” Thus, payments due 
under orders made after August 4, 1957, and payments due 
after April 6, 1958, under orders made before the former 
date will come within the new definitions. Payments under 
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existing orders, being excluded by s. 21 (2), are saved by 
the proviso in the repeal schedule for the period August 4, 
1957, to April 6, 1958, and will continue to be “‘ small main- 
tenance payments.” 

There is a proviso to s. 21 (2) that where an order made 
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before August 4, 1957, is varied or revived after that date, 
payments falling due will come within the new definition. 
Subsection (3) provides that if an order is varied so as to 


make payments due under a previous order “ small mainten- 
ance payments ” notice must be given to the Inland Revenue. 


POLICE AND MOTORISTS—AN OPEN CONSPIRACY 


By SUPERINTENDENT FRANK ELMES 


“ Our point has been for some time past that if action had been taken 
earlier it may well be that the courts would have found such a user was 
unreasonable and would, by the way they dealt with the cases, have 
discouraged the practice.” 

Editorial on Car Parking. J.P. and L.G.R., June 8, 1957. 


“ The greatest menace on the roads and the cause of most accidents 
are the kerbside parkers.”” 

Chief Constable of Nottingham. Report in Manchester Guardian, 
June, 1957. 


“Can nothing be done to stop this car parking nuisance ... The 
excuses of the police are (1) that they are too shorthanded to deal with 
all branches of the law (which is true); (2) that conditions are the same 
all over the country (which is nearly true); and (3) that their task 
would be easier if actual obstruction could be proved.” 

Letter from H. T. Tizard, Fareham, to The Times, August, 1957. 


“If the speed laws were enforced and the maximum penalty of £20 
applied to everybody who committed the offence—and that means 
millions of people—not only would the speed be kept to 30 m.p.h. 
but there would be a reduction by half of the number of road deaths, 
which amount to about 5,000 a year.” 

Mr. Guy Sixsmith, Cardiff city stipendiary magistrate, reported in 
The Times, August, 1957. 

“The police have a good name and always have had, but this will 
help them to lose it. Three men, newspapers, stop watches, plain 
clothes. I don’t like it. I wonder the motorists who have written 
tous apologizing can contain themselves in such polite language.” 

Major F. R. Law, Buckinghamshire magistrate adjudicating on speed 
cases, reported in The Times, August, 1957. 


“Motorists reported because their cars have caused obstruction 
often feel the police have been unduly zealous. On the other hand, 
fire brigades . . . and, indeed other private motorists . . . are inclined 
. — that the police are too lenient. Frontagers complain 

tery...” 

Sir John Nott Bower, Annual Report of Commissioner of Police of the 
Metropolis for 1956. 

“Enforcement of the traffic laws has put a great strain on the re- 
lationship between police and public. Our police system depends for 
its existence on public co-operation and support.” 

Sir John Nott Bower, Address to the American Bar Association, 
July 25, 1957. 


It is plain that police in Great Britain are failing to deal 
successfully with the constantly deteriorating traffic situation. 
There is a failure to satisfy the “‘ poor old motorist ” school of 
thought, and an equally serious failure to satisfy people who 
think less emotionally about this grave matter. Shortage of 
man power accounts only partially for the failure—the root of 
the trouble is the calculated shrinking from giving offence to 
such a wide, influential, and mainly respectable section of the 
community as the motoring public. Contrary to general belief 
almost all senior police officers are “‘ broad minded” and, in 
preaching to their underlings the gospel of friendly co-operation 
with the public, they have managed to produce such a panic 
sticken paralysis in relation to traffic offences as to leave 
motorists, however reckless of the law, virtually unmolested. 
Police, in fact, are trying to clean Augean stables with feather 


Agreement is usually possible on the basis of the traffic pro- 
bem, despite strong divergence of views thereafter. Mechanic- 
lly propelled vehicles are increasing in numbers much more 


rapidly than the growth of facilities to accommodate them. 
Suitable roads with space enough to travel with reasonable 
safety and speed, and garage and off the road parking space, 
are the two main deficiencies. The lag in facilities has resulted 
in more deaths and injuries than the country can honourably 
accept, and serious economic losses through danger and delay 
which the country cannot afford. Some authorities put the figures 
of loss as high as £250 millions per annum. 

Engineering, Education, and Enforcement are recognized as 
three essential ingredients to a cure but, despite recognition, 
Parliament, local authorities, and police are dithering rather than 
deciding. Expenditure on road improvements is so grotesquely 
limited that engineering is reduced to the merest palliative; 
education is badly done, mainly through lack of funds but partly 
through lack of candour; enforcement is ineffectual because 
there are not enough policemen, and certainly not enough 
policemen with faith in their own vital role in enforcement. 
Yet who can doubt seriously that if our traffic laws were properly 
obeyed the road problem would be reduced at once to manage- 
able proportions? Enforcement is the one effective short term 
measure open to the community to adopt. 

The history of enforcement of laws designed to control road 
usage, by motorists in particular, is a miserable one. Placed on 
the defensive by what they regarded as unpleasantly discrimina- 
tory laws directed against their beloved machines, motorists 
formed themselves into organizations which were protective 
in character to the point where deliberate attempts were made to 
frustrate the efforts of the police to enforce the law. Even now 
motoring organizations provide free legal aid for their members, 
regardless of the merits of the various cases which fall to be 
defended, and their patrols are helpful with routes and faulty 
engines but not with bad parking and faulty driving. 

Starting from the early days of motoring—the days when it 
was a sport dangerous mainly to the participants—a huge myth 
has been created, a fantasy in which a meek, down trodden 
motoring public has been persecuted by wicked police. Speed 
“ traps,” especially with modern devices such as radar, are the 
modern equivalent of rack and thumbscrew. The real and great 
grievance of motorists, the small proportion of the vast sum they 
pay in taxes which is expended on the roads, falls into obscurity 
compared to the “ victimization ”’ of motorists by “* the law.” 
Policemen have become so thoroughly frightened by being cast 
as the killers of the innocents in this outworn pantomime that 
they forget that the innocents, in real life, may also become 
killers. 

What is the true position today ? Motorists are undoubtedly 
the most prolific law breakers this country has ever known. 
Offences are committed in millions, causing a spreading stain of 
disrespect for the law, which is affecting other matters, not more 
important perhaps, but more readily recognizable as criminal. 
The small chance of detection has given rise to a cynical disregard 
not merely for the law but for the comfort and convenience of 
other people. 

Motorists are blind, “‘ I did not see the sign”; they are ignor- 
ant, “I did not know it was an offence”; they are careless, 
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** I thought it would not matter for a few minutes ”’; they are 
reckless, “I thought I would take a chance” and intolerant, 
“* Have you not something better to do?” Motorists commit 
obstruction and parking offences in great numbers daily, 
they ignore speed limits, leave vehicles without lights in any situa- 
tion: “I can do it where I came from” they say. Motorists 
clean their vehicles on the highway, garage and repair them there, 
trespass on other people’s property, drive over commons and 
other open spaces, deposit litter endlessly, drive carelessly and 
dangerously, fail to maintain vehicles in a safe condition, camp on 
roadside verges, light forest and heath fires, and drive vehicles 
after a two or three hour drinking session in pub or club. All 
these things and others are done monotonously, regularly, and 
only one case in a thousand, or ten thousand, finds its way into 
court. Police are co-operating with motorists, but are motorists 
co-operating with the police ? 

What is now a very serious situation on the roads is rapidly 
becoming an intolerable situation. If it is true that enforcement 
is the only effective short term measure, the time for a fresh 


approach is long overdue. Somehow or other respect for the 
law by all road users must be re-established. More laws, fresh 
laws, consolidated laws are valueless unless they can be en. 
forced. Tremendous effort is needed to convince the public 
that lives can be spared, money saved, and common decency 
preserved by doing what the community, through Parliament, 
has said is right. At the same time, the police must rid themselves 
of the self-imposed inhibitions arising from the need to secure 
public co-operation and support. The British people are not 
inherently selfish, nor do they tend towards an anarchistic 
approach to problems of lawand human behaviour under the law, 
Evidence is not lacking to show how uneasy many people already 
are. Unfortunate coincidences in trends have led police and 
people into a false position on road usage. Very late though it 
may be, it is not too late to reverse trends, to induce the police 
to make a real drive towards full enforcement, and to persuade 
all right minded people to rally in support of action which js 
desperately needed on economic, humanitarian, and morj 
grounds. 


LOCAL AUTHORITIES AND THE RENT ACT, 1957 


This is not intended to be another exegesis on the substantive 
provisions of that complicated measure, the Rent Act, 1957, 
but rather a few random comments on the effect that the 
Act will have on the work of the average county borough or 
county district council, with particular reference to their own 
properties. 

(a) Information. Local authorities are expected by H.M. 
Government to give information as to the rights and duties of 
landlords and tenants under the new Act, although it should 
be noted that this is only a power, not a duty, dependant for 
its sanction on s. 10 (1) of the Rent and Mortgage Interest 
Restrictions (Amendment) Act, 1933, as extended by para. 18 
of sch. 6 to the 1957 Act. This power relates, however, only 
to the giving of information, not advice. 


(5) Certificates of Disrepair. It is not intended here to 
summarize the complicated provisions relating to these certi- 
ficates, but the following points are worthy of consideration: 


(i) The tenant should be left to complete the notice addressed 
to his landlord (Form G) himself; local authority officers may 
subsequently have to advise their authority, and they should 
not appear to “ take sides ”’ as between landlord and tenant. 


(ii) Only defects of repair should be listed on Form G—a 
deficiency in the normal amenities (such as, e.g., absence of 
means of artificial lighting) cannot be taken into account. 
Defects of internal decorative repair should not be included, 
unless the landlord is responsible for these, and when consider- 
ing whether or not to issue a certificate, the local authority 
must assume that the landlord is not responsible for internal 
decorative repairs, unless the contrary is stated on the appli- 
cation for a certificate (Form I): sch. 1, para. 11 (2). 


(iii) Only the defects specified on Form G may be taken into 
consideration by the local authority when deciding whether or 
not to issue a certificate. If, on inspection, other defects are 
found, the authority may serve a “ repairs notice’ under s. 9 
of the Housing Act, 1957, or take other appropriate action. 


(iv) The defects that may be included in one respect cover a 
wider field than the matters that may be considered under ss. 4 
and 9 of the Housing Act, 1957, as they need not be confined 
to those that will render the house unfit for human habitation. 
Defects of repair in landlord’s fixtures (e.g., a hot water boiler; 
Daly v. Elstree R.D.C. [1948] 2 All E.R. 13, is not here relevant), 


and defective outhouses, fences or garden paths, etc., may be 
taken into account (see definition of ‘‘ dwelling ”’ in s. 25 (1) 
of the 1957 Act). 


(c) Local authority property. Any tenancy in respect of which 
the landlord is a local authority has been free from the control 
of the Rent Acts since February 28, 1955 (Housing Repairs 
and Rents Act, 1954, s. 33 (1)), and this provision is not affected 
by the new Act. This exemption does not, however, operate 
in rem, and a sub-tenancy of a council house created by the 
council’s tenant, will remain subject to the Rent Acts, provided 
the house is within the new rateable value limits, and the tenancy 
is not created after July 6, 1957 (see 1957 Act, s. 11 (1) and (2). 


Nevertheless, all residential tenancies, whether relating to 
council houses or not, will in future only be capable of being 
determined by notice to quit (served by the landlord or bythe 
tenant), if the notice is of least four weeks duration, regardless 
of the terms of the lease or tenancy agreement, and regardles 
also of the date when the premises were let (1957 Act, s. 16). 
This provision may well have serious consequences in the case 
of council houses. Often in practice a tenant may surrendet 
possession of a council house by leaving the key at the housing 
manager’s office without giving proper notice; if the key is 
accepted and the council take steps to re-let the house, the 
facts will amount to a surrender by operation of law (see, 2, 
Phené v. Popplewell (1862) 12 C.B.N.S. 334), and the council 
will not be able to recover any rent for the period of notice 
required under the tenancy agreement or the present section 
Where, however, the tenant leaves the premises without giving 
any notice and fails to leave the key, the council will be power- 
less to take any formal steps to recover possession until they 
have given, not the usual one week’s notice to quit, but now 
four weeks’ notice. Also where it is desired to eject a tenatt 
for non-payment of rent or other anti-social behaviour, th 
time lag will now be at the very least eight weeks (four weeks 
under this Act, one week’s notice under the Small Tenemenis 
Recovery Act, 1838, and a minimum period of three weeks 
allowed by the magistrates); in practice of course it will pr 
bably be at least three months; and during the whole of thi 
time the defaulting tenant will not be paying any rent or mest 
profits. 

Paragraph 22 of sch. 6 amends s. 2 of the Housing Act, 19 
(and the amendment has been incorporated in s. 6 of th 
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Housing Act, 1957) so that the condition and undertaking to 
be implied in contracts for the letting of “* small houses ”’, will 
in the case of contracts made after July 6, 1957, be implied in 
the case of a house let at a rent not exceeding £80 in London 
or £52 elsewhere (the former figures being £40 and £26 respec- 
tively). This section applies to council houses (except houses 
temporarily retained under the “ patching”’’ procedure of the 
1954 Act: see now Housing Act, 1957, s. 29 (4), s. 46 (5), and 
s. 48 (4)), as it does to other properties, and the condition 
and undertaking is to be implied, “ notwithstanding any 
stipulation to the contrary.” Therefore, any condition in 
a tenancy agreement to which the section applies will be void 
inso far as it purports to cast onto the tenant the responsibility 
for carrying out repairs which if not attended to, would render 
the house “* unfit for human habitation ”’’ (in accordance with 
the tests of s. 4 of the Housing Act, 1957). 
Notice of increase in rent cannot be served under the Act 
if, at the time when it is given (see s. 2): 
(i) the dwelling is within a clearance area. Note that it 
need not have become the subject of a clearance order, 
or of a compulsory purchase order—and the landlord 
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may not even be aware that a clearance area has been 
declared; or 
(ii) the dwelling is subject to a demolition order or a closing 
order under part II of the Housing Act, 1957; or 
(iii) works of repair to the dwelling remain unexecuted, which 
have been required to be carried out by a “ repairs 
notice’ served under s. 9 of the Housing Act, 1957, or 
a nuisance order made by local magistrates under s. 94 
of the Public Health Act, 1946 (non-compliance with a 
s nuisance abatement notice under s. 93 is not sufficient 
for this purpose), or a nuisance order made under para. 
7 of sch. 5 to the Public Health (London) Act, 1936; or 
(iv) in certain circumstances, where the dwelling is subject 
to an “ unfitness order’’ under para. 9 of sch. 5 to the 
Town and Country Planning Act, 1944, as re-enacted 
by the Town and Country Planning Act, 1947. 
Nonetheless if in any of these cases the dwelling is acquired 
by the local authority under their statutory powers, it will 
no longer be subject to the Rent Acts, and there then seems 
to be no reason why they should not increase the rent—quite 
arbitrarily, should they wish todoso—pending demolition. J.F.G. 


COMPLACENCY 


By J. E. SIDDALL, LL.M., D.P.A. 


For some 11 years now there have been warnings of dire 
economic disaster. The great mass of the British public has 
ignored them; has gone serenely on its course of wage 
demands and higher prices. The pound has fallen to an 
unprecedented iow level—and continues on its course. Prices 
rise—including the vital ones of food and transport. 


Some months ago I drew attention in the Justice of the 
Peace to this state of affairs, and how vulnerable to the then 
economic conditions local authorities were; I pointed out 
the difficulties facing any industry, whether nationalized or not, 
which tried for stability in an inflationary period. How diffi- 
cult‘for the local authorities must be the present state of high 
interest rates, and how ominous the shortage of money 
itself at any rate of interest. The position seemed highly 
dangerous, and yet since then the pound has declined again 
—money up to 10 years is costing £6 5s. per cent. or slightly 
more, and a great public authority is advertising for loans at 
£6 per cent. The stocks of the Government itself, represent- 
ing a very large share of the capital issues of this country are 
friendless ; 34 per cent. war loan at 65, consols at 48, and a 
leading article in The Times headed “ Gilt-Edged Guilt.” 
There are occasional rallies, as it is said large institutions 
replenish stocks, but relapses follow and the graph drops 
‘lightly below its predecessor. It is said that the sales are 
throughout due to the small investor, consistently selling to 
change into equities. Nor is he alone, for the great investors 
such as the Ecclesiastical Commissioners and Lloyds, and 
now the City of Manchester, are all free so to do, whereas 
ttustees and municipal corporations are not. Surely here is 
something wrong, and to what astronomical figure must rise 
the total losses in local authority superannuation funds? It 
is continuing. 

Therefore could we blame the private, or public, holder 
who has been shrewd enough to sell before this stage has 
been reached? Allowing for income tax, since 1946 his 
asset has probably declined more than he has received in 


interest. Hardly a reward for prudence or the trustee invest- 
ment. With such experience behind him, how likely is he to 





invest in local government stocks, or for that matter govern- 
ment stocks to any extent, in the immediate future ? Could 
the Government itself, unaided by the usual departmental 
efforts, raise a loan of real magnitude ? 

The man who was saving for something has found not 
merely his pounds decreasing in value as prices rise against 
him, but his asset has declined as well. The £100 he invested 
10 years or so ago has declined to a saleable £65 and to a 
possible purchasing £40, for the £ is only worth some 40 per 
cent. of what it was in 1938. 

Whereas it does not seem to come, and everything goes 
on as usual, one must wonder what would be the situation if 
the flow of capital were to dry up entirely from fixed interest 
securities. Rises in the bill rate, no further mention of a 
decline in the bank rate, the usual excessive autumn demands 
on the £ to pay for harvests from overseas: all point to 
renewed pressure, to further inflation—away from trustee 
“ security,” to the perils of equities, which represent goods 
and realty. If the supply were to fail completely, no doubt 
the Government would continue its own finances from bills, 
and other prerogative means which would not be available 
to local authorities. Private industry could still issue shares— 
what could local authorities do ?—and a vast proportion of 
their work is on capital account. 

The real answer is to endeavour to separate certain sources 
of capital for local authorities from those competed for by 
the more flexible securities of private enterprise, or the 
deeper resources, financial, legislative, and administrative, of 
the State. The local authorities have a measure of indepen- 
dence in income, through the rate fund. It is very much at 
the mercy of national policies, to relieve agriculture or trade, 
to stabilize house demands, to make special allowances for 
shops and transport undertakings. Even public utility under- 
takings and charities have their own provisions. In the 
matter of capital, although there is a measure of freedom, it 
is incomplete. Public issues have a certain minimum, and it 
is a high one; terms are strictly governed, many securities 
have not even trustee status, the market is more restricted 
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than for Government stocks. This makes loan raising not 
only more difficult but more expensive for local authorities. 
Particularly is this so when there are so many demands for 
capital and a restricted supply. With the segregation of 
resources some measure of move from a seller’s market might 
be achieved. The local authorities’ efforts were freely given 
to raise loans for the Exchequer during the war; some years 
ago, the efforts of trustee savings banks were linked with 
the local authorities, so that the local people had a direct 
interest in financing their own capital schemes. Also, is there 
any need in view of the growth of trustee banks, and of their 
ubiquitous nature, for the Post Office to continue its bank 
functions ? Does this not represent duplication of the same 
efforts? And why is it an integral part of carrying Her 
Majesty’s mails? The funds released hereby should prove 
very substantial. Also, pending investment in their own 
loans, local authority surpluses could be banked there, and 
this could function very satisfactorily where both county and 
local authority demands had to be met. It could probably 
also assist in running a short term money bureau where this 
is operated by a group of authorities. It would seem that 
there would be little risk of the fluid ratio being too low at 
any ordinary time. 


If the capital supply market is not going to be any easier, 
and industry occasionally refers to its potential development 
demands both at home and abroad, there must obviously be 
a loosening of restrictions on any funds which might be 
rendered available. The possibility of selling all investments 
held on account of superannuation funds is probably un- 
realistic, in view of the depreciation those assets have 
suffered. Funds held to charitable uses or the like might be 
released. 


The drawback to the earmarking of funds for local pur- 
poses would be the constant work involved in seeing that the 


PRIVATE STREET WORKS—DEGREE OF BENEFIT 


[CONTRIBUTED] 


In an article entitled “Private Street Works Expenses’ 
(117 J.P.N. 124) various problems arising under the Private 
Street Works Act, 1892, were discussed. Since that time, there 
has been some opportunity to consider these questions as they 
arise én practice and one, which was then dealt with very 
shortly but now seems worthy of closer consideration, is the 
“degree of benefit apportionment ” under s. 10 (a). 

The article indicated that opinion was at that time about 
equally divided for and against, and described the procedure 
as “open to challenge and fraught with considerable diffi- 
culty.” Whether it is open to challenge in the sense that it 
is doubtful in principle, or in the sense that in practice it 
invites troublesome objection to the magistrates was not 
stated, and there was no discussion of the merits or otherwise 
of the two methods of apportionment. 

The great increase in costs has however thrown into 
sharper relief the inequities that can result from the strict 
frontage apportionment, and the question is whether s. 10 (a) 
can successfully be used to avoid or mitigate those inequities 
and, if so, whether it should be. 

The arguments in favour of the strict frontage apportion- 
ment are that the extent of an owner’s liability is always 
certain, and that it avoids the difficulties inherent in a degree 
of benefit apportionment. The first of these arguments is 
only valid if the liability is a fair one, while the second 
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supply continued to trickle in. This would be irksome, bu 
it could have good results. If psychologically it again estab. 
lished the value of thrift, it would assist in curing inflation, 
If it meant giving greater information as to capital needs to 
the many, it could assist in dispelling apathy about loca| 
government. For the former, there is ample scope. The 
man who “foolishly” overburdened himself 10 years ago 
with mortgage payments, has seen the proportion of his in. 
come which they absorb steadily decrease over the years, and 
his asset rise in value. Obviously this country can ill afford 
either another South Sea Bubble, railway mania, or similar 
spree of buying for a rise. So far, however, the trend has 
been relentlessly one way, upwards. The local authorities 
seem to be moving towards a very difficult financial period, 


Bank Rate 


The above article was obviously written prior to the rais. 
ing by two per cent. of the bank rate on September 19, 1957, 
The national need was emphasized by the unaccustomed high 
rate. The effect on local authorities will be very consider. 
able. On September 21, The Times newspaper quotes a new 
Treasury Bill Rate of roughly £6 12s. per cent. per annum 
and The Financial Times of September 20 points out that 
local authorities “ will clearly now have to pay a rate at least 
as high as the new Treasury Bill Rate” for short-term 
advances. 

The full effects have not yet been felt. It is estimated that 
the cost to the national Exchequer will be very great, and 
there is still the refunding operation of certain government 
stocks. 

Local authorities already seem to be well into the difficult 
period which I suggested was approaching, and a measure of 
further capital restriction has been suggested. 


simply evades any attack on its fairness. Bearing in mind 
that the only action open to a frontager who wishes to com- 
pel the adoption of s. 10 (a) is to memorialize the Minister 
of Housing and Local Government under a procedure per- 
haps not very widely known, in practice an apportionment 





on strict frontage can be made virtually immune from 
effective attack. It seems at least doubtful, however, whether 
this is sufficient justification for employing it in cases where 
obvious inequities result. 


It is submitted that the strict frontage apportionment, 
except where all frontages are similar in nature and only 
vary in length within ordinary limits, has little to commend 
it. The worth of the road to the frontagers does not in 
fact vary according to the length of frontage involved, but 
according to the use they make of it. For example, a house 
with a garage clearly benefits to a greater degree than one 
without even the space to build a garage, and yet this dis 
parity may not be given adequate expression by relying 00 
the difference in frontage alone. To turn to the flank front- 
ager, whose case gives rise to most argument, frequently his 
only access is to another already adopted street, so that the 
making up of the private street is of no real interest to him 
at all. In such a case, he will on strict frontage liability be 
called upon to pay a good deal more than those whose only 
frontage is to the private street. 
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It is not suggested that s. 10 will completely answer the 
criticisms that can be levelled at the street frontage appor- 
tionment, but that it provides a fairer means of sharing the 
cost among the frontagers. Its application can transfer part 
of an undue burden falling upon one frontager to those who 
in common fairness should be called upon to meet it. It 
provides also an opportunity to increase the liability falling 
upon property which clearly benefits to a greater extent than 
is reflected by its frontage—e.g. commercial premises, as in 
the Parkstone Laundry case mentioned below. 

It is inevitable that the exercise of so wide a discretion will 
bring opposition, and the ultimate result may be a com- 
promise arrived at by the magistrates. Even this compro- 
mise, however, is likely to be fairer than a strict frontage 
apportionment. The difficulty lies in choosing the method 
of application of s. 10, for the statute gives no guidance, 
and case law is of little assistance. What reported cases there 
are merely decide what cannot be done, the courts declining, 
for obvious and good reasons, to lay down definite rules. 

Parkstone Primrose Laundry v. Poole Corporation (1950) 
114 J.P. 354 is perhaps the most important decision showing 
that “ degree of benefit” is no substitute for frontage, that 
frontage is always the overriding consideration. This decision 
makes it more difficult to answer completely all the criticisms 
levelled at the strict frontage apportionment, though this does 
not imply any criticism of the decision itself. The Poole 
corporation, who ignored frontage altogether, may even have 
achieved the fairest possible apportionment, but the basis 
they used was not that laid down by the Act. The Court 
said specifically that to charge houses an exactly equal 
amount regardless of widely differing frontages must be 
wrong in law. 

It seems to be a natural corollary of this that where differ- 
ent frontages derive the same benefit there is no case for 
granting special relief to any of them. It follows that where 
benefit is equal, frontage is not only the overriding, but the 
only consideration. The question is, therefore, where benefit 
is unequal, by what standard is the ultimate liability to be 
calculated ? It cannot be by reference to the actual financial 
liability of other frontages, for this would entail disregarding 
the length of the frontage to be specially assessed. For 
example, if it is estimated that frontage A with a length 
of 60 ft. derives half as much benefit as B, with a length of 
30 ft., it is not to be charged half as much as B because that 
would take no account of the fact that A is twice as long. 
It is submitted that the only way to comply with the law 
as laid down in the Parkstone case is to charge A at half rate 
for the full length, so that in fact it is liable to the same 
amount as B. 

To take the argument a stage further, it seems that in no 
case is a frontage to be exempted from all liability because 
it derives no benefit. If length of frontage is the overriding 
consideration, any frontage must be charged in some measure, 
simply because it is a frontage. Perhaps it may be said that 
in common with other frontages it derives benefit in that it 
will for all time be free of liability, and because it will enjoy 
a common law right of access to a public highway, whether 
or not there is any real prospect of exercise of that right. The 
correct method of dealing with such a frontage appears to 
be to charge a nominal rate per foot. 

The circumstances can vary infinitely, and exact precedents 
are unusual. Within the class of flank frontagers, however, 
there is some uniformity, although it may be clear that some 
derive more benefit than others. In some cases a flank front- 
age, though having no direct access to the private street, may 
be directly concerned in its condition because it forms a 
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necessary part of the approach to the property in question, 
while another may not be affected in the least. For this 
reason, the rule of thumb method adopted by some author- 
ities of automatically reducing the liability of flank frontages 
by a fixed percentage is open to much question. It gives 
some effect to the overriding consideration of frontage, but 
it assumes that every flank frontage derives the same propor- 
tion of the benefit of an ordinary frontage. 


Many methods of applying s. 10 are equally arguable, but 
it is clear that even if s. 10 were universally adopted there 
would still be variation in practice. Furthermore, on appeal 
to the magistrates, modifications may be made which could 
vary widely, even from one court to another in the same 
district. It is unlikely, however, that the principle would be 
completely nullified. 


Against a s. 10 (a) apportionment, therefore, it can be said 
that it can seldom, if ever, satisfy all concerned ; that it can 
seldom produce a result fair from every point of view ; that 
it can never be absolutely right, either in law or fact, and that 
even in individual cases it is impossible accurately to measure 
“degree of benefit.” The strict frontage apportionment, 
however, is no more likely to satisfy everyone ; it often pro- 
duces a result unfair from every point of view, and the only 
thing that is constant could be said to be its inequity. 


It is clear that no hard and fast rule will ever achieve 
complete fairness in all cases, but it is submitted that on bal- 
ance, in spite of its difficulties, s. 10 should be applied when- 
ever it can avoid or at least mitigate obvious inequities. The 
strict frontage apportionment is arbitrary, and in practice 
open to no effective challenge in spite of its deficiencies, while 
the degree of benefit apportionment is at least an attempt to 
achieve real fairness, and is open to constructive argument 
if it fails to do so. 

JS. 


ADDITIONS TO COMMISSIONS 


GLOUCESTER COUNTY 

Leslie John Cryen Ebdon, 84 Bournside Road, Cheltenham. 

Dr. Geoffrey Molyneux Fitzgibbon, Hill House, Wickwar, Glos. 

Mrs. Diana Judith Green, The Manor, Chedworth, Cheltenham. 

+ ees Ernest Iles, Downs Lodge, Charfield, Wotton-under- 
Edge. 
Mrs. Kathleen Esther Knights, 101 Old Bath Road, Cheltenham. 

Stanley George Henry Loosley, M.C., Wycliffe College, Stone- 
house, Glos. 

Edward Hogarth Milvail, M.C., T.D., Ford, Temple Guiting, 
Cheltenham. 

Hedley John Parham, C.B.E., Tanners, South Cerney, Ciren- 
cester, Glos. 

Mrs. Christine Nancy Stevens, The Rest, 212 Hatherley Road, 
Cheltenham. 

HERTFORD COUNTY 

Richard Edward Lionel Beddington, Albery Lodge, Albury, 
Much Hadham. 

Andrew Bennie, 3 Holme Road, Hatfield. 

Major Francis Grimsdick Clarkson, Townsend Close, Stevenage. 

Sir William Herbert Cooper, Shenstone, Berkhamsted. 

George Ernest Cox, 31 Broadview, Stevenage. 

Wilfred Fienburgh, M.B.E., M.P., Little Coxpond Farmhouse, 
Leverstock Green, Hemel Hempstead. 

Horace Ernest Gilby, 31 The Drive, Bengeo, Hertford. 

Walter Adam Hill, The Close, Chiltern Road, Hitchin. 

Mrs. Frances Mary Howe, 14 Cecil Crescent, Hatfield. 

Mrs. Enid Dorcas Margaret Melville, The Grove, Port Hill, 
Hertford. 

Mrs. Alison Mary Murray, 24 Chequers Lane, Preston, Hitchin. 

Lynton Scutts, 35 Chantry Road, Bishop’s Stortford. 

Henry Nathan Sporborg, C.M.G., Culver, Much Hadham, 
Herts. 

Bernard Sykes, 41 London Road, Baldock. 

Mrs. Juliet Mary Tabor, Clibbons, Bulls Green, Datchworth, 
Herts. 
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MISCELLANEOUS INFORMATION 


DORSET WEIGHTS AND MEASURES DEPARTMENT 

Fair trading may be said to be the ultimate object of the 
activities of inspectors of weights and measures, and this is the 
title of a pamphlet issued with the report of Mr. W. Roger Breed, 
chief inspector for the county of Dorset, for the year ended 
March 31. This handy little pamphlet is described as a guide to 
the public protection services administered by the county council 
through its inspectors of weights and measures. We have no 
doubt of the usefulness of such a pamphlet, and hope other 
authorities are taking a similar course. The public need to be 
better informed about those laws and their enforcement which 
affect them in their daily lives. Even school children may learn 
about such matters, and regular talks to them have been designed 
for this purpose. 

The position in Dorset with regard to the sale of food appears 
very satisfactory. Of 54,314 items checked, only 739 were 
deficient of their purported weight or measure. The percentage 
of error in respect of all prepacked foods was remarkably low. 

In order to detect possible infringements of the Merchandise 
Marks Act, trade advertisements were scrutinized and where it 
was thought necessary or desirable, samples of goods advertised 
were purchased for examination and/or analysis. 

The percentage of adulterated or “ not up to standard ” samples 
is again somewhat lower than usual and the reduction in the 
number of farmers prosecuted for the offence of selling to the 
Milk Marketing Board milk containing added water is, once again, 
a pleasing feature of this report. Complaints for the offence of 
selling foods containing foreign matter appear to be still on the 
increase and a number of prosecutions for this type of offence 
have been instituted during the year. 

Most of these reports lament the abandonment of the Shops Bill. 
Mr. Breed takes a more cheerful view. He says: “ Shops Act law 
has never been easy to administer and it is perhaps better to deal 
with the present day anomalies for which we have, at least, some 
legal guidance than to deal with an Act which was doomed to 
unpopularity and scepticism almost before it entered its most 
critical stage of examination, in Bill form, before the House of 
Commons.” 


THE COUNTIES OF LEICESTERSHIRE AND RUTLAND: 
CHIEF CONSTABLE’S REPORT FOR 1956. 

This force has to police an area of 612,671 acres. Its author- 
ized establishment on December 31, 1956, was 510; there were 
26 vacancies giving an actual strength of 484. This was an 
improvement, during the year, of 13. One police constable, 
seconded to the British police unit in Cyprus, was killed by 
terrorists there. 

There is no shortage of applicants to join the cadet branch of 
the force, and there is a long waiting list in spite of the fact 
> the establishment was increased during the year from 18 
to 2/. 

Space is found in the report for a short account of the activities 
of the joint branch board of the police federation. They are able 
to report considerable activity but few complaints, and they wel- 
come the opportunities afforded for direct consultation with the 
chief or assistant chief constable by their attendance at the four 
statutory meetings of the board. 

We note, under the heading of training, that the chief constable 
considers that Judo training must remain compulsory. The force 
Judo team gave five displays during the year. 

Recorded crimes totalled 2,550, 159 more than in 1955. There 
were a series of outbreaks of breaking into public houses. In 
some cases the offenders were caught, one being sentenced to ten 
years’ imprisonment. More indictable offences were committed 
by juveniles. The 1956 total was 577, that for 1955 being 419. 
The numbers of juveniles prosecuted and cautioned in the two 
years were, for 1956, 263 and 205 and, for 1955, 218 and 146. 
Juvenile crime increased under each of the four main headings 
“offences against the person, offences against property (a) with 
violence (6) without violence and malicious damage to property.” 

There was a very large increase in the number of persons prose- 
cuted for non-indictable offences. The figure jumped from 3,842 
in 1955 to 5,647 in 1956. Motor vehicle and cycling offences 
accounted for the greater part of the increase. The difference 
between a rural and an urban area is shown by the fact that in 
the whole of the two counties there were only 96 charges of 
drunkenness, less than the number in many cities. Offences 





against s. 15 of the Road Traffic Act, 1930, totalled 11, and there 
was also one against s. 9 of the 1956 Act. 

We note, under the heading of sport and recreation, that a 
superintendent of the force represented the English police at golf 
in their international tournament with the Scottish and Irish 
police. 

The police must set an example of good driving and it is not 
surprising, therefore, to find that although over 1} million miles 
were covered by police-owned vehicles of this force during the 
year, there were only 15 accidents in which police vehicles were 
involved. In seven of these the police driver was held to be at 
fault to some degree, and one police driver was deprived of his 
permit to drive police vehicles. The total number of road acci- 
dents in the two counties during 1956 was 4,579, a slight reduction 
on the 1955 figure of 4,605. The chief constable’s view is that, 
so far as the police are concerned, “the primary measures to 
reduce road accidents are the enforcement of traffic laws and the 
education of road users.” The two are interconnected, because 
some road users will be much more willing to be educated if they 
find that the courts see to it that it is not worth while to remain 
uneducated. 

Road safety activities continued strenuously. This force en- 
courages private individuals to take advantage of an offer that a 
qualified police advanced driving instructor will accompany them 
in their own cars for a short test, which seems to be an excellent 
method of education, combined with a method of improving rela- 
tions with the public. Another feature was an_ investigation 
amongst transport firms employing more than 20 vehicle drivers 
to find out what steps they had taken to encourage safe driving. 
As a result firms were advised on the various ways in which to 
encourage a high standard of driving with a consequent reduction 
in the number of road accidents. 


LEICESTERSHIRE AND RUTLAND PROBATION 
REPORT 

In this report the senior probation officer, Mr. G. L. Whomsley, 
makes some observations which deserve wide currency. He takes 
as his cue Dr. William Temple’s evocative saying: ‘* We are not 
what we appear, but what we are becoming, and no penal system 
is fully just which treats us as anything else.”” Upon this Mr. Whomsley 
appropriately comments: “ the probation officer’s commission must 
be based upon this premise—that the (as yet) unknown client might 
through skill and patient understanding be encouraged progressively 
to become more of what he could be.” 

This is indeed the very stuff of probation, and it is good to find the 
essentially spiritual character of a probation officer’s work thus 
receiving open acknowledgment. But Mr. Whomsley has some more 
pertinent things to say—this time to magistrates. He deplores the 
practice followed by some benches of prefacing a probation order 
by remarks about the leniency of the treatment proposed. One 
gathers that the Leicestershire and Rutland benches have eliminated 
such comments from their official vocabulary, for Mr. Whomsley 
speaks in the past tense: better days have dawned, and, he says, 
the probation officer’s disciplinary duties have been eased accordingly. 
For all that, we gladly give prominence to his words, for we know 
of benches which habitually say “we are going to take a lenient 
course this time ”*—before making a probation order. Probation is 
viewed wrongly if it is seen as leniency. On the contrary, it is a method 
of putting chardcter to the proof, and at the back of the probation 
officer’s efforts to get the probationer to re-examine his attitudes lies 
the sanction to which the bench should always refer when making 
a probation order—the power to deal with the offender for the original 
offence if a breach of the order ensues. : 

The statistical background for this report shows the officers of this 
area to be heavily burdened: case-loads of 92 and 85 are too high 
by any standards—particularly as these figures leave “* kindred social 
work ” out of account. It is good to learn that an application for 
extra staff has been successful. It cannot be too strongly emphasized 
that no branch of judicial activity lends itself to production-line 
methods—least of all probation. Indeed, it seems a pity that the 
work should be assessed by a counting of heads: cases vary so much 
in their demands—one problem personality can occasion more work 
—and anxiety—than a dozen more normal cases. é 

We would not like to take leave of this report without referring 
to an account of a visit to Foston Hall Detention Centre. It is 4 
relief to find this brave departure by the authorities receiving an 
objective appraisal and in Leicestershire there are clearly those who 
think that discipline can have a constructive part to play in moulding 
the energies of the young. 
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MAGISTERIAL LAW IN PRACTICE 


OBSTRUCTING THE POLICE, NOT IN THE EXECUTION 
OF THEIR DUTY 

We are indebted to Messrs. B. Edward Howe, Nicholas & 
Toms, solicitors, of Port Talbot, for reporting to us the following 
case, in which they were engaged for the defence. 

A pig breeder was summoned for wilfully obstructing two 
police constables in the execution of their duty, contrary to s. 2 
of the Prevention of Crimes Amendment Act, 1885. The facts 
given in evidence, and not in dispute, were that the constables, as 
duly appointed inspectors under s. 64 of the Diseases of Animals, 
Act, 1950, went on to A’s land without permission through a gate 
and handed A an explanatory circular letter concerning the 
Diseases of Animals (Waste Foods) Order, 1957, (S.I. No. 628). 
The officers began questioning A about how many pigs he had 
and asked to see the pigs. A refused, told them that they were 
on private land and ordered them off. They tried to persist 
in their inquiries and finally told A that he would be summoned 
for obstruction. 

Under cross-examination the officers agreed that they had only 
visited the premises for the purpose of handing the circular 
letter to A, that they had no permission to go on the premises 
and were ordered off after being told it was private property. 
They also agreed that they had no “ reasonable grounds for sup- 
posing “ any of the matters laid down in s. 73 (2) of the Diseases 
of Animals Act, 1950. 

A submission of no case to answer was upheld by the 
magistrates. 

The defence submitted that, apart from statute, police officers 
had no power to enter or inspect private property for the purpose 
of inquiry or merely handing a circular letter (Davis v. Lisle 
[1936] 2 All E.R. 213; 100 J.P. 280), that they had no power 
to enter by virtue of s. 71 of the Diseases of Animals Act, 1950, 
as constables are not given power to enter land by that section, 
nor did they have such powers as inspectors by s. 73, as they had 
no “reasonable grounds for supposing ” any of the matters dealt 
with in subs. (2) of that section. Accordingly they were tres- 
passers, and in any event were not executing their duty and there 
could be no obstruction. 

In Davis v. Lisle two police officers, believing that an offence 
of street obstruction had been committed and that the offenders 
were in the appellant’s garage, entered the garage to make in- 
quiries. Neither officer had requested or obtained permission to 
enter, and neither possessed a search warrant. The appellant 
asked them to leave and one of the officers, who was in plain 
clothes, was in the act of producing his warrant card, and thereby 
(as the court held) declaring his intention to remain despite the 
appellant’s request that he should leave, when he was struck by 
the appellant. It was held that after the request by the appellant 
that they should leave his premises the police officers became 
trespassers, and were not thenceforward acting in the execution of 
their duty. The appellant could not, therefore, be liable either 
for assaulting or for obstructing a police officer acting in the exe- 
cution of his duty. 


Evening Argus, Brighton. June 18, 1957. 


CASHED BETS CHEQUE SENT IN ERROR 


Stephen Keene, of Southview Road, Southwick, was sent to 
prison for three months by Shoreham magistrates for cashing a 
cheque sent him in error. 

Mr. C. V. Porter, prosecuting, said a turf accountant, Mr. 
William Payton, met a Mr. Kean, of Sackville Road, Hove, at 
Plumpton on April 20. Mr. Kean placed bets with him and won 
£4 on the day. 

Mr. Payton later told a clerk at his firm to send a cheque for 
£4 to Mr. Kean. 

The only person of that name in the clerk's book was Stephen 
Keene, who had previously placed bets with the firm, and at that 
time owed the firm £3. 

Mr. Payton later realised that a mistake had been made and 
stopped the cheque. 

Meanwhile, Keene had negotiated the cheque at Southwick Hill 
Farm Dairy, Southwick. 


Temptation 
Mr. Payton later called at Keene’s home and told him a mistake 
had been made, and asked him why he had not returned the 
cheque. Keene replied that he had won the money from Mr. 
Payton, at Plumpton. 


After further conversation, Keene told Mr. Payton: “I was up 
against it. It was a temptation and I’m out of work.” 

He said he would return the cheque and pay the dairy £4. 

Dairy accountant Mr. Ronald William Charman said Keene had 
repaid the money in three instalments. 

The dairy had previously cashed bookmakers’ cheques for Keene 
and there had never been any difficulty over them. 

Keene told the magistrates that he had had dealings with various 
bookmakers and had never known them to pay money by mistake. 
He had not kept a record of recent transactions with bookmakers, 
and thought the money had been owing to him. 

When he discovered that a mistake had been made he offered to 
pay the dairy £4, which he had done, and to return the cheque to 
Mr. Payton. 

Insp. F. R. Sharp said Keene had previously been sent to prison 
for false pretences and embezzlement. 


In R. v. Hudson [1943] 1 All E.R. 642; 107 J.P. 134, a letter 
containing a cheque was delivered by mistake to the appellant, 
who received the letter innocently. He subsequently opened the 
letter and appropriated the cheque. The Judge directed the jury 
that, if they were satisfied that animus furandi existed at the time 
when the appellant onened the letter and discovered the cheque, 
they should convict the appellant of larceny of the cheque. It 
was held that as the receipt of the cheque by the appellant did 
not take place until he opened the letter and discovered the 
cheque, the direction was correct. 

That case has now been followed by Russell v. Smith [1957] 
2 All E.R. 796, in which case a lorry driver was instructed by his 
employers to collect from C Ltd., and deliver to J one ton of 
feeding stuffs. By an error on the part of C Ltd. eight sacks too 
many were loaded on to the lorry. Although the driver arranged 
the load, he did not know that he had more sacks than he should 
have had until the time of delivery, whereupon he decided to 
appropriate the excess for himself. It was held that there was a 
“taking ” of the sacks within s. 1 of the Larceny Act, 1916, when 
the driver discovered that he had the sacks, which he must have 
known were never intended to be given to him, and decided to 
appropriate them. 

In Russell v. Smith the case of Moynes v. Coopper [1956] 1 All 
E.R. 450; 120 J.P. 147, was distinguished on the ground that there 
was no animus furandi at the time of taking in that case, whereas 
in R. v. Hudson and Russell v. Smith there was. We commented 
on Moynes v. Coopper at p. 97, 460, 644 and 698 of our 1956 
volume. 





Daily Telegraph. August 17, 1957. 
MAN TO PAY £25 CONDUCT FORFEIT 


Appeal Costs 50gns 
Daily Telegraph Reporter 


Kenneth Douglas Hunt, 37, scientist, of Elmsway, Ashford, 
Middlesex, failed in his appeal before London Sessions appeals 
committee yesterday against an order by Mr. Geraint Rees, the 
Bow Street magistrate, to forfeit £25 of £50 recognizances. 

The committee gave Hunt 14 days in which to pay the £25. 
They upheld an application by Mr. Sebag Shaw, for Mr. Willard 
Garfield Weston, the biscuit manufacturer, for SOgns. costs. The 
order under which Hunt entered into recognizances was made at 
Bow Street on April 6. Under this he was to be of good behaviour 
towards Mr. Weston. 

At the end of his address to the committee Hunt, who conducted 
his own case, said : “ There is no law which allows a Canadian to 
come here to this country, to London, where I am a native, and 
browbeat me.” It was Mr. Weston, he said, who was persecuting 
him, and who wanted to get him into prison. 





Under s. 96 of the Magistrates’ Courts Act, 1952, the Bow Street 
magistrate forfeited £25 of a recognizance entered into by Mr. 
Hunt to be of good behaviour. Against that forfeiture Mr. Hunt 
appealed to the county of London sessions. 

Such a forfeiture is not a conviction and there is therefore no 
right of appeal under s. 83 of the Magistrates’ Courts Act, 1952 
(see R. v. Durham Justices, ex parte Laurent [1944] 2 All E.R. 
530; 109 J.P. 21). 

There is no general right of appeal against an order, but s. 50 
of the Metropolitan Police Courts Act, 1839, gives a right of 
appeal to quarter sessions in every case of summary order or con- 
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viction before any of the metropolitan police magistrates where 
the sum or penalty adjudged to be paid is more than £3, or where 
imprisonment for more than one calendar month is ordered. In 
Cockhill v. Davies [1943] 1 All E.R. 638; 107 J.P. 130, it was 
held that when a metropolitan police magistrate forfeited more 
than £3 of a recognizance it was a summary order by him in which 
the sum adjudged to be paid was more than £3, within s. 50, and, 
therefore, an appeal lay against it to London quarter sessions. _ 
As the learned editor of the All England Law Reports says in 
the editorial note to R. v. Durham Justices, ex parte Laurent, 
“ The illogical position is thus reached, that a right of appeal in 
such circumstances exists in the metropolis but not elsewhere.” 


Evening Standard. August 3, 1957. 


COURT RULES BOY IS 17 TODAY 

A 16 year old boy was dealt with in an adult court at West 
London today because his birthday is tomorrow. 

With another boy, who was 17 when arrested but whose 18th 
birthday is today, he was accused of being drunk and disorderly 
in King’s Road, Chelsea. Each was fined 7s. 6d. 

When the younger boy first appeared in court, the magistrate, 
Mr. E. R. Guest, held that he had no jurisdiction to try the case 
and that the boy would have to go to the juvenile court. 


Ridiculous Position 

Said Mr. Guest: “ When he gets there they will say they can- 
not hear the case. Then he will be brought back. That is the 
ridiculous position.” 

Later, when the boy had confirmed that his birthday is to- 
morrow, the magistrate held that in law he was 17 today. 

Mr. F. A. Green, the chief clerk to the court, said after the 
hearing that it had been held in a case heard in the Chancery 
Division in 1918 that a person attains the age of 17 at the first 
moment of the day preceding his “ birthday.” 

The case referred to by Mr. Green is Jn re Shurey. Savory v. 
Shurey [1918] 1 Ch. 263; 87 L.J. Ch. 245, in which it was held 
that C. S. who was born on July 22, 1891, and died on July 21, 
1916—namely, on the day immediately preceding the twenty-fifth 
anniversary of the day of his birth—had attained the age of 25 
years at the time of his death. 

In that case, Sargant, J., said, “ A person attains the age of 21 
years, or of 25 years, or any specified age, on the day preceding 
the anniversary of his twenty-first or twenty-fifth birthday, or 
other birthday as the case may be.” 

In Shurey’s case two earlier cases, decided in 1699 and 1704, 
were followed. In Howard’s Case [1699] 91 All E.R. 528, it was 
held that if A be born on September 3, and on September 2, 21 
a afterwards, he makes his will, this is a good will; for the 
aw will make no fraction of a day, and by consequence he was 
of age. In Fitzhugh v. Dennington [1704] 92 All E.R. 225, 
Holt, J., said there was no fraction of a day, and that if a man 
were born on February 1, and lived to January 31, 21 years after 
five o'clock in the morning, and then makes his will and dies 
by six at night, that will is good, and the devisor is of age. 

In Herbert v. Turball [1663] 83 All E.R. 1129, it was held that 
an infant born on February 16, 1608, comes of age on February 
15, 1629, and it is not material at what hour he was born, there 
being no fraction of days. 


MAGISTERIAL MAXIMS, XXX 


A Certain Detective Officer, who had given Long and Faithful 
Service to the Constabulary Force of a Large and Populous City 
in the Industrial North of the Land, having reached an age when 
Thief-Taking had become a Burden, and the Preparation of the 
Innumerable Reports which is the Unhappy Lot of the present- 
day Guardian of the Law, intolerable, decided, his time being 
fully served, to Shake from himself the Shackles of Authority, 
and to retire to one of the Smaller Resorts of the West Country, 
that he might Better take his Ease, enjoy his Pipe, and sup his 
Refreshment, without Let or Hindrance from Sergeants, Inspec- 
tors, Superintendents or others of the like IIk. 

This Prudent thought he put into Practice, passing easily from 
Labour to Refreshment, and being in course of time Settled in 
his New Abode, spent his time in Rest and Quietness, becoming 
also in course of Time, somewhat of a Delphic Oracle at the 
Tavern whither he repaired Daily at Noon. 

Nevertheless, as Days and Months sped by, there were occasions 
when he remembered, nostalgically, his old and more Exciting, 
mode of Life, and longed, in Secret, for something to happen 
which might once more evoke the Thrill of the Chase, and the 
Apprehension of the Flagrant Offender. 
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The Gods were kind; for as on one sunny morn, he walked 
Idly along the Main Thoroughfare of his Adopted Town, never 
having been able wholly to subdue that Eye of Keen Watchful. 
ness which is an Essential Part of the Stock in Trade of a good 
Officer, he Espied a Shady-looking character, furtively lift ap 
Article of some Value from a stall in the Open-Air Market, and 
bestow it in an inner Pocket, without having gone first through 
the Tedious, but very Necessary formality of Paying for it, mak. 
ing off in a quick Manner, to a Side Street nearby. 

Neither Rest nor leisure can ever Destroy the Training and 
Practice of years, and within moments of the Theft, the thief 
had been apprehended, cautioned, and was on his way to the 
Local Police Station. 

When the matter came before the Court the old officer was 
properly complimented by the Presiding Magistrate for his 
prompt Action in arresting the Malefactor, who it Transpired, was 
Wanted in several parts of the Country for Similar Unlawful 
Acts, whereupon he replied to the compliment by stating that 
it was but the re-assertion of the Habits of Years for which no 
Particular Credit could be claimed. The Chairman, in acknow- 
ledgement, remarked that in Antient Rome it had been oft said 
“ ABEUNT STUDIA IN MORES,” which the Clerk, with some 
Cynicism, mentally rendered in most ungrammatical Latin as 
““CUSTODUS PRIMUS, CUSTODOS SEMPER,” or “ Once one, 
Always One,” to construe which in a more kindly manner, could 
be said to mean, “A WATCH DOG LESS A COLLAR RE. 
MAINS A WATCH DOG STILL.” AESOP IL. 


NOTICES 


The next court of quarter sessions for the borough of Bridgwater 
will be held on Friday, October 18, 1957, at the Court House, North- 
gate, Bridgwater, commencing at 10.30 a.m. 

The next courts of quarter sessions for the county of Kent will be 
the East Kent Michaelmas quarter sessions on Monday, October 7, 
1957, at the Sessions House, Canterbury, commencing at 10.45 a.m. 
and the West Kent Michaelmas quarter sessions at the County Hall, 
Maidstone on Monday, October 21, 1957, at 10.45 a.m. 

The next court of quarter sessions for the borough of Guildford 
will be held on Saturday, October 19, 1957, at the Guildhall, Guild- 
ford, commencing at 11 a.m. 


PERSONALIA 


APPOINTMENTS 

Mr. E. Harwood has been appointed solicitor and clerk to Barnstaple, 
Devon, rural district council, to succeed Mr. R. Marshall Wright, who 
retires on December 8, next, after 47 years service in local government. 

Mr. J. P. Hughes, assistant solicitor to Crosby, Lancs., borough 
council, has been appointed deputy town clerk of Wrexham. 

Mr. Donald Lockett, chief constable of Walsall, has been 
appointed chief constable of Bournemouth. He joined the Stock- 
port police in 1928 and was made sergeant in 1938, inspector in 
1941, chief inspector in 1944, and deputy chief constable in 1945. 
He was appointed chief constable of Tynemouth in 1946 and 
moved to Walsall in 1953. 

Police superintendent George Hugh Wilkinson, 44 years old 
chief of the Peckham division of the Metropolitan Police, has 
been appointed assistant chief constable of Buckinghamshire. He 
succeeds Mr. E. P. B. White, who has been appointed chief 
constable of East Suffolk. 


RETIREMENTS 

Mr. W. T. Fowle, a senior assistant in the office of the clerk of 
the Kent county council, retired on September 30, last. For more 
than 20 years he was in charge of the section of the county 
clerk’s office dealing with the administration and legal aspect of 
Kent's 4,000 miles of roads and 600 bridges. Latterly, he has 
been responsible for the administrative work in the county clerk’s 
office arising from the county-wide survey of public rights of way. 

Detective Superintendent John Boynton retired from the North 
Riding of Yorkshire constabulary on September 30, last. Mr. Boynton 
joined the Scarborough borough force in 1927, after having been a 
clerk with Messrs. Payne and Payne, solicitors, of Hull. In 1947 the 
Scarborough force was merged with the North Riding force and in the 
following year Mr. Boynton was transferred to H.O. to take charge of 


the county C.I.D. 
OBITUARY 
Mr. Archie William Pulley, for 40 years registrar of Tenterden, 
Kent, has died. Mr. Pulley retired four years ago. 
Mr. Alfred Swift, deputy clerk of London sessions, has been 
found dead at the age of 59. 
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REVIEWS 


Lumley’s Public Health Acts. Twelfth Edition. Second Cumu- 
lative Supplement. By K. T. Watson. London. Butterworth 
& Co. (Publishers) Ltd.; Shaw & Sons, Ltd. Price 57s. 6d. net. 

The first supplement to the current edition of Lumley appeared in 
December, 1955. This new supplement, which is cumulative, is com- 
plete to the end of 1956 with later information where possible, and the 
first reflection which must occur to any reader is the constant disturb- 
ance in the statute law with which Lumley deals. It would be too much 
to expect that governments and Parliament would leave the law alone 
for (say) five years, to give those concerned an opportunity to get used 
to it, and we must no doubt reconcile ourselves to the fact that every 
year there will be substantial changes. The changes which took place in 
1956, and made this second supplement necessary, gave the publishers 
an opportunity also to improve the form. There is a special survey of 
Acts of Parliament passed in the three years 1954-1956 inclusive, while 
statutory instruments and circulars which appeared in the first supple- 
ment to the twelfth edition are now being separated, and will be put 
in a volume numbered VIII, in series with those of the main work. 
The purpose is to keep the present supplement to a reasonable size, 
but it will mean that users of the main work will lose some of the bene- 
fit of its being cumulative, inasmuch as they will have to look first to 
the present supplement and then to the new volume VIII, in order to 
make sure that they are up to date. Moreover, statutory instruments 
and circulars from the beginning of 1957 will have to be sought in 
future supplements, so that there may often be three volumes (in 
addition to those of the 12th edition of the main work) to be consulted. 
We do not complain of this; it may be that the decision to put the 
statutory instruments and circulars into a different book will be found 
justified by experience—in any event, even if the statutory instru- 
ments and circulars had been kept in the same volume as the statutes 
and the new case law, readers would have had to be on the alert for 
later emanations from government departments. It is, in fact, diffi- 
cult (with the pace of alteration in law of this sort) to keep any text- 
book up to date. Even the present supplement, which purports to 
state the law as at the end of last year and came into our hands in 
September this year, was by then already behind hand by reason of 
the consolidating Housing Act, 1957. 

The supplement is in familiar form; the greater part of it consisting 
of a noter-up page by page to the seven volumes of the main work. 
This noter-up is followed by the above mentioned survey of the 
statutes for three years. 

The Road Traffic Act, 1956, so far as it falls within the scope of 
Lumley, is provided with a table of operative dates for different sections; 
itmust be remembered in this connexion that the book speaks only as 
at the end of last year, and it will be necessary when using the table to 
make sure what has been done since. 

The survey of Acts for three years also contains notes upon particu- 
lar provisions of each of those Acts, and cross-references to Halsbury’s 
Statutes and Macmillan’s Local Government. 

At the beginning of the book there is a note on the transfer of func- 
tions between Ministers and the renaming of some Ministers, which 
will help to trace provisions where there has been a change. 

The cost of nearly £3 may seem high, especially when it is borne 
in mind that the statutory instruments and circulars have to be looked 
for elsewhere, but high cost is inevitable in these days for a book pro- 
duced so well as this is. Lumley has become so much the principal 
stand-by of local government administrators, covering many subjects 
beyond those suggested by its title, that we have no doubt the supple- 
ment will be welcomed and found well worth its price. 


Accountancy Explained. By W. T. Dent. London: Gee & Company 
(Publishers), Ltd. Price 25s. net. 

We have from time to time reviewed books on business practice 
issued by these publishers, and the present work is a valuable 
addition to their list. The author, who is a practising accountant 
and a tutor for examinations, begins with the assumption that the 
reader knows nothing of accountancy and proceeds to explain the 
subject in ordinary language. As the book advances towards the 
inner mysteries, examples are shown at every stage. The book was 
inspired by the observation that many persons have to consider 
balance sheets and profit and loss accounts without having the 

mental training possessed by an accountant. Company share- 
holders, and the proprietors of businesses, may not have anyone 
to ask for an explanation of the accountant’s method of drawing 
up these documents or, if they have a qualified accountant at hand, 
may have personal reason for not asking him. Quiet and thorough 
study of this little book will enable them to appreciate what their 
accountants are doing. It covers not merely the elementary matters 
of capital and revenue, and the different types of account books, 
but also the special methods used in company accounting and in 


It should be 
useful to those for whom it is intended, and (in our own special 
field of interest) to senior officials of local authorities and members 
of finance committees. Although local authority accountancy is 
specialized, its understanding involves a grasp of the practice of 
accountancy in general. 


dealing with income tax for accounting purposes. 


The Law on the Pollution of the Air and the Practice of its Pre- 
vention. By J. F. Garner and R. S. Offord. London : Shaw 
& Sons, Ltd. Price 30s. net. 

The occasion of this book is the passing of the Clean Air Act, 
1956, but the authors (one of whom is a town clerk, and the other 
a borough surveyor) have done more than provide notes on the 
provisions of that Act. As they point out in the introduction, 
there had been a good deal of earlier legislation. Some of this 
was before the nineteenth century, and in that century the topic 
regularly occurred in legislation about public health. The courts 
have also recognized that the emission of smoke and fumes might 
be an actionable wrong. It is, however, true that common law 
and legislation alike have, so far, proved only partially effective. 
It remains to be seen whether the Clean Air Act, 1956, will be 
more successful or whether, when the initial enthusiasm has worn 
off, it will sink into neglect on the part of the public and of local 
authorities. 

The work now before us comprises the text of that Act, with 
notes upon it section by section, together with the statutory 
instruments, circulars, and memoranda, which have been issued 
from Whitehall. There are some 50 pages of “ technical notes,” 
upon the measure of smoke emission, the analysis of flue gases, 
and similar matters. On the technical side there have also been 
included a list of relevant British Standard Specifications and 
Codes of Practice; even the relevant portions of the Motor 
Vehicles (Construction and Use) Regulations, 1955, have been 
included. The work is thus designed as a practical handbook, not 
less than an explanation of the legal provisions which now apply. 
It is well got up, and seems to contain all the information which 
will be needed by officials of local authorities and by the advisers 
of industrialists, both legal and on practical aspects of the subject. 








Where there’s a will there’s a way 
to help a child like this 


This little girl, with her brother and two sisters, was con- 


sistently neglected by her mother. They were left alone in the 
house at night. The only furniture in their room was a bed and 
a cot. The mattresses on which they slept were filthy, the children 
were unwashed and their hair was tangled and matted. 

Now the N.S.P.C.C. has come to their rescue and they are 
happy and well cared for. But they are only four among 
thousands who need help. When advising on wills and bequests 
don’t forget the N.S.P.C.C. Every contribution, however small, 
helps its never-ending struggle against cruelty and neglect. 


N:S°'P-C'C 


VICTORY HOUSE, LEICESTER SQUARE, LONDON, WC2 
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SMOKE-SCREEN 


“ Promise, large promise, is the soul of an advertisement.” 
Thus Dr. Samuel Johnson, in the Jdler, almost exactly two 
hundred years ago. Not that the art was new in his day; 
Caxton was printing posters and broadsides as early as 1480, 
and the Mercury weeklies, published in the 1650s, contain 
advertisements for coffee, chocolate and tea. “ Advertise- 
ments are now so numerous,” says Johnson, in the passage 
referred to above, “that they are very negligently perused ; 
and it is therefore becoming necessary to gain attention by 
magnificence of promises, and by eloquence sometimes 
sublime and sometimes pathetick.” 


We wonder under which of these two final heads the Great 
Lexicographer would have placed a recent announcement in 
the personal column of The Daily Telegraph: 


“SKYWRITING: This impressive and novel art will be a 
delightful surprise for birthday or anniversary greetings, written 
across the sky over your home area. Cost is most reasonable. 
Please request details from .. . ” 


There is apparently no end to the horrors that modern 
civilization brings in its train. Having made our urban areas 
hideous, and disfigured what is left of our countryside; hav- 
ing overflowed from the newspapers into the television- 
programmes, defacing the diorama with deodorants, littering 
the landscape with lipsticks and cluttering up the cosmos with 
cosmetics, the advertisers are now bent upon fouling the 
firmament and violating the vault of heaven. Soon there 
will be no escape at all; the ordinary citizen will be driven 
to desperate adaptation of the psalmist’s cry: 


“If I take the wings of the morning, and remain in the utter- 
most parts of the sea, 

Even there also shall their hands lead me, and their right hands 
shall hold me. 

If I say, Peradventure the darkness shall cover me, 

Even the night shall be light about me.” 


And how embarrassing, above all else, for the unfortunate 
victim of these misguided congratulations to crane his neck 
and read his name, with the words “ Happy Birthday to 
You,” sprawling in letters of smoke 200 ft. or so in length, 
and broad in proportion! Every modest spirit will shrink 
instinctively from such blazoning abroad of his personal 
affairs, for all the world to see. 


Skywriting, it is true, is a lesser evil from one point of view 
—its transient and ephemeral nature: 


“For the wind passeth over it, and it is gone; 
And the place thereof shall know it no more.” 


But for what it lacks in permanence it makes up in pub- 
licity; hence the suggestion, in Fraser’s learned text-book 
(seventh edn.) that a defamatory statement published by this 
means would probably be held by our courts to constitute 
a libel rather than a slander. We have it, on the authority of 
Othello, that: 
“ Trifles light as air 

Are, to the jealous, confirmation strong 

As proofs of holy writ.” 
It is almost as if Shakespeare foresaw the threat under which 
we live in this most vulgar age. 


As to Johnson’s view that the very frequency of advertise- 
ments results in their being “ negligently perused,” we have 
had an apt commentary in a recent article in The Times. 
Headed “Split Second Advertising,” this item describes a 


technique, recently demonstrated in New York, for “ trans. 
mitting, on television and films, advertising messages without 
the viewers being aware that they are seeing them.” In accord. 
ance with the modern practice of giving a nasty thing a nice 
name, the inventor of this technique has dubbed it “ syb. 
liminal advertising,” thus tending to associate it (by a natural 
confusion in derivation) with the process known to psycho. 
logists as “sublimation.” Nearly 2,000 years ago the poet 
Horace pointed out that aural impressions impinge on the 
mind less sharply than visual ones—a maxim that has no 
doubt been well pondered by those who pin their faith to 
television as a medium rather than sound-broadcasting. 
“ Subliminal advertising,” it is said, flashes its message on the 
screen for a bare fraction of a second—so fast that it makes 
no impression on the viewer’s consciousness, but penetrates 
beneath the threshold (sub limine) of sensation or awareness 
into his subconscious mind and so, sooner or later, strongly 
affects his attitude towards the product advertised. 


Strange stories are told, in America, of the alleged results 
of this new technique. After it had been used for some six 
weeks in a particular cinema, without the knowledge of its 
patrons, “the audience started deserting their seats and 
crowding round the vending machines in the lobby. Sales 
of a soft drink reportedly rose by 18°1 per cent. and popcom 
purchases by 57°7 per cent.”” Patent rights have been applied 
for. 


No earth-shaking results need be anticipated so long as the 
perpetrators of this outrage limit the objects of their mass- 
hypnotism to soft drinks and popcorn. The implications, 
however, are far more grave. For one example, the Congress 
of the International Union of the Medical Press has recently 
been discussing the subject of pharmaceutical advertising. 
“The physician,” said one speaker, “is in danger of sur- 
rendering some of his responsibility for the enlightened care 
of his patients in favour of becoming a mere purveyor of 
proprietary remedies about which he may sometimes lack 
sufficient knowledge for their consistently intelligent use.” 
Editors should “ seek to put restraints on the ultra-persuasive- 
ness of competitive advertising of pharmaceutical products, 
and keep it within the bounds that medical propriety anda 
sense of service to humanity have set.” This is all very well; 
but how will medical propriety, and all the rest of it, stand 
up against an intensive course of “subliminal advertising” 
of this, that and the other sedative, stimulant or narcotic 
drug ? 


Even that is not the worst, as an indignant spate of cor- 
respondence to The Times has shown. What is to prevent 
the employment of ‘irresponsible copywriters” by one ot 
other of the existing political parties, or by some new-fangled 
organization capable of propounding panaceas even mort 
cranky than the present party-propaganda has succeeded in 
putting over? It is bad enough, at election times, to heat 
and see some politicians (in Bottom’s phrase) playing “a part 
to tear a cat in, to make all split”; but so long as we ar 
conscious of what is happening we can always have the las! 
word by turning off the knob. “Subliminal ” propagandi 
will be a nasty, sneaking, subversive kind of game, to which 
the ordinary elector will be nakedly vulnerable because he is 
unprepared. The only consolation is to hope that it may b 
so intensive that all the parties together may cancel one 
another out. ALP. 













OL. 


rans- 
hout 
-ord- 

Nice 
sub- 
tural 
cho- 


| the 
S$ no 
h to 
ting, 
1 the 
akes 
rates 
eness 
yngly 


sults 
€ six 
of its 

and 
Sales 
corn 
plied 


s the 
nass- 
‘ions, 
gress 
ently 
ising. 

sur- 

care 
or of 

lack 


ASive- 
Jucts, 
ind a 
well ; 
stand 
sing ” 
rcotic 


" COr 
event 
1e Of 
ngled 
more 
ed in 
hear 
part 
e are 
e last 
randa 
which 
he is 
ay be 
| one 
\.LP. 





CXXI 


JUSTICE OF THE PEACE AND LOCAL GOVERNMENT REVIEW, OCTOBER 5, 1957 


649 


PRACTICAL POINTS 


All questions for consideration should be addressed to ‘‘ The Publishers of the Justice of the Peace and Local Government Review, Little London, 
Chichester, Sussex.’’ The questions of yearly and half-yearly subscribers only are answerable in the Journal. The name and address of the subscriber 
must accompany each communication. All communications must be typewritten or written on one side of the paper only, and should be in duplicate. 


1—Criminal Law—Is gun licence or firearms certificate required 
for crossbow ? 

Is either a gun licence or a firearms certificate needed for a 
crossbow ? These weapons are becoming popular. I attach 
a description of one of them made recently by a toxophilist, copy- 
ing diagrams published in an archery magazine. 

GoRrCa. 
Answer. 

A gun is defined by s. 2 of the Gun Licence Act, 1870, as a 
firearm of any description or an air gun or any other kind of 
gun from which any shot, bullet or missile can be discharged. A 
firearm is defined by s. 32 (1) of the Firearms Act, 1937, as any 
lethal, barrelled weapon of any description from which any shot, 
bullet or other missile can be discharged, and includes any pro- 
hibited weapon, whether coming within the above definition or 
not. Section 17 of the Act deals with prohibited weapons, and 
the only definition which is relevant in this connexion is that in 
subs. (1) (b), viz., “ any weapon of whatever description designed 
or adapted for the discharge of any noxious liquid, gas or other 
thing.” 

From the above, we think it clear that a crossbow does not 
come within the definition of a “gun” for the purposes of the 
Gun Licence Act, 1870. In our opinion, the characteristic of 
a gun is a barrel, which, in the sense of the Act, a crossbow 
does not possess. By the same criterion, we would say that it 
does not fall within the definition in s. 32 (1) of the Firearms 
Act, 1937. That leaves the definition of “ prohibited weapon” 
ins. 17 (1) (6) of the Act. In our opinion, the phrase “ or other 
thing” must be read ejusdem generis with “ noxious liquid” and 
“gas.” To sum up, although there is no doubt that a crossbow 
is a lethal weapon, we do not think that either a gun licence 
or a firearms certificate is required. 


2—Guardianship of Infants—Custody to mother—Children in 
Society's Home—A pplication for discharge of order. 

A, the wife of B, obtained a justices’ order under the Guardianship of 
Infants Act in 1953 giving her the custody of the three children of the 
marriage, X, Y and Z, and an order of £4 10s. per week for their 
maintenance. A is now living with another man and has placed the 
children, X, Y, and Z, in a well known children’s society home. On 
ascertaining the facts B ceased to make the payments to A and is now 
paying the £4 10s. per week direct to the society. 

B has now applied to the court for the original order to be revoked 
on the ground that the chiidren are no longer in A’s custody but are 
in the custody of the society. He further states that he is at the moment 
in lodgings and would like to get a home together for his children, but 
is unable to do so because of his existing contribution to the society. 
The court was reluctant to discharge the order until B has found a home 
which would justify him in demanding the custody of the children. 

Is B entitled to have the original order discharged if he can show that 
the children are no longer in the custody of his wife A ? 

VELOX. 
Answer. 

The order requires the payment of the money for maintenance to 
the mother, and not to the home. 

As the children are not living with their mother there would appear 
to be no reason why the order should not be discharged, leaving the 
father to maintain the children in the home, or to make a home for them 
if that can be done. 


3—Housing Act, 1936, s. 26—Clearance order—Tidying up the 
Site. 

Several cottages have been demolished by the owner under the 
terms of a confirmed clearance order, but a quantity of bricks and 
other material has been left on the site in an extremely untidy condition. 
The word “ demolish” is not defined in the Housing Act, 1936, 
neither does there appear to be any provision in the Act for making a 
site clean and tidy, as there is in s. 58 of the Public Health Act, 1936, 
which provides for the removal of rubbish resulting from demolition of 
a dangerous or dilapidated building. 

It seems therefore, that my council have no power under the Housing 
Act to tidy up the site in default of the owner and to charge him with 
the cost of such work, and that the only remedy is under s. 33 of the 
Town and Country Planning Act, 1947. I should be glad to know 


whether you agree with this view and to receive your comments gener- 
ally on the problem. PAROL. 


Answer. 
We agree. The object of the demolition order is to ensure that the 
house cannot be used as a house. The appearance of the site is a matter 
for the other enactments you mention. 


4.—Husband and Wife—Variation of maintenance order—Child 
born after making of order. 

You recently published an article entitled “ Variation of a 
Maintenance Order: Child Born After Order” at 121 J.P.N. 290. 
There is a passage in the judgment of Diplock, J., in O’Connor 
. me and Others (1954) 120 J.P. 169, which bears on this. 
t reads: 

“On April 14, 1942, the wife having by this time given birth 
to a child, a summons for variation was issued, which came on 
for hearing on April 27, 1942, and an order was made . . . vary- 
ing the order by increasing the amount to be paid from £1 Ss. 
to £1 15s. a week, and then in brackets it is said; ‘ being 10s. 
extra for the child.’ No order was made as to the custody of 
the child. Quite apart from the initial lack of jurisdiction be- 
cause no matrimonial offence had been committed, it seems to 
me that there was a further lack of jurisdiction in making an 
order for a payment in respect of the child, although the order 
itself is in a slightly ambiguous form.” 

From the part in italics it would appear that, when a child 
is born after the making of an order, that order should not 
be varied by adding a payment for the child, and the correct 
method is a separate order under the Guardianship of Infants 
Acts. 

HESONA. 
Answer. 

The article our correspondent refers to made it clear that there 
were two schools of thought on this subject. The quotation 
from the judgment of Diplock, J., in O’Connor’s case is clearly 
obiter. With the greatest respect, we would not read the pur- 
ported variation as implying that the order was varied to include 
the child. In our opinion, it simply means that the wife had 
her maintenance increased because of the birth of the child, 
which is not the same as varying the order to include the child. 


5.—Local Government Act, 1933—Qualification of councillor— 
Loss of qualification. 

I refer to P.P. 5 at p. 601. If the member who left the area 
was qualified for election under s. 57 (c) of the Local Government 
Act,, 1933, i.e., by residence in the area during the whole of the 
12 months preceding the day of his election, then apparently he 
would continue as a councillor to the end of his term of office. 
Do you agree? The question as propounded to you is not clear 
on this point. It is stated that the member had “ ceased to hold 
any of the qualifications under s. 57.” If, in fact, he had not 
resided in the area for the 12 months preceding his election, then 
he never held the qualification under s. 57 (c), and it appears to 
me that your answer was given on this assumption. 

ANENA. 


Answer. 

We agree as regards qualification (c) in s. 57, if this was the 
qualification for election. But our answer at p. 601 was related 
to the terms of the query, which contained the words quoted in 
the present query. The query at p. 601 was (that is to say) not 
about the existence of a qualification, but was directed to the 
procedure to be now followed. 


6.—Public Health Act, 1936, s. 73—Trade refuse—Provision of 
receptacles by council on traders’ premises. 

My council undertake the removal of trade refuse, pursuant 
to s. 73 of the Public Health Act, 1936. Trade refuse is gener- 
ally bulkier than house refuse, and in practice it has been found 
that ordinary sized dustbins are an unsatisfactory method of 
storing trade refuse. My council have now purchased a refuse 
collecting machine which is equipped to handle bulk refuse con- 
tainers. The traders are unwilling to incur the initial cost of 
providing the bulk containers, and the council are considering 
purchasing a number which will be placed at various trade prem- 
ises, and the cost of which will be recovered by means of an 
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increase in the charge for collecting trade refuse. Section 72 
authorizes the council to purchase dustbins for the collection of 
house refuse, and s. 76 enables the council to provide receptacles 
for refuse in streets and public places. There appears to be no 
similar authority to provide bins for the reception of trade refuse, 
but I incline to the view that the authority to undertake the 
removal of trade refuse, contained in s. 73, authorizes the pro- 
vision of men and machinery reasonably necessary to discharge 
the duty. I wish to know whether you share my view of the 
matter, and also whether any expenditure incurred by the council 
on the provision of bulk containers would be open to the question 
at audit. PORKASS. 
Answer. 

We agree, and should not expect the district auditor to dissent 
from the view that provision of these containers, though not in 
terms authorized by statute, is properly incidental to the exercise 
of the power in a modern and improved manner. 


7.—Public Health Acts, 1875 and 1936—Sewage received from 
outside district—Further connexions to same pipe. 

In 1936 the owner of land outside the urban district applied 
for a connexion to this council’s sewer for two houses, which 
was granted provided he paid an annual charge which would 
be based on the rateable value of the property, and would be 
assessed when the houses were built. The two houses were built. 

In or about 1949 the owner sold off the remaining land through 
which the connexion to the sewer was made and included a 
manhole. The purchaser erected two further houses thereon, 
making a sewer connexion to the manhole, which was on his 
and, but not on the land of the two original houses. 

The purchaser subsequently paid in two separate years the 
council’s charges referred to above, but now refuses to pay. He 
contends, inter alia, (a) that he has made no connexion to the 
council’s sewer, and (+) that even if he were chargeable, the 
sum must be that fixed in 1936 as a lump sum even having 
regard to the new assessment which is above the old assessment. 

You are requested to advise: 

(i) If s. 22 of the Act of 1875, as amended by s. 35 of the Act 
of 1936, can be applied in this case. 

(ii) If the new owner is liable on the grounds that he is drain- 
ing into the council’s sewer and has, by virtue of his previous 
payments, contracted with the council to pass sewage into the 
council’s sewers under the terms referred to above. 

(iii) If he can be restrained from passing sewage into the 
council's sewer. 

(iv) Generally. POMAR. 
Answer. 

(i) The agreement, it appears, applied only to the two houses 
contemplated in 1936, and s. 35 of the Public Health Act, 1936, 
is the relevant section. 

(ii) There is no implied agreement, in our opinion. The owner 
has communicated with a private sewer, and neither s. 35 nor 
s. 28 of the Public Health Act, 1936, applies. The council might 
have protected themselves against such further connexions when 
making agreements under s. 35 of the Act of 1936. 

(iii) No, in our opinion. 

(iv) We have nothing further to add. 


8.—Road Traffic Acts—Removal of disqualification—Complaint 
in person or by counsel or solicitor, not by letter. 

I am frequently having letters from defendants who have been 
disqualified from driving and who live in the extreme parts of 
the country asking if they can apply for their licences to be 
restored on the expiration of six months. 

So far as I am aware this entails their coming here in order 
to make the complaint in the first place and again in due course 
to attend the court. Do you know if there is any method by 
which the complaint for this purpose can be laid without personal 
attendance at the court which imposed the disqualification ? 

In many cases you will appreciate the cost of travel for this 
purpose is substantial, and it does seem that some alternative 
method ought to be possible. 

I am writing this because I have today received a letter from 
a man serving in the Air Force and stationed in Somerset and 
clearly it is impossible for him to travel all the way from Somer- 
set to make the complaint only, nor has he the means to instruct 
a solicitor to do this for him. 

I shall be most grateful for any help you can give me and 
advice in dealing with such matters. IBONA. 


Answer. 
By r. 78 (1) of the Magistrates’ Courts’ Rules, 1952, the applica- 
tion must be by complaint which introduces r. 4 (2) with its 
requirement that a complaint may be made by the complainant 
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in person or by his counsel or solicitor or other person duly 
authorized in that behalf. We cannot read this as permitting a 
complaint to be made by post, but we see no reason why the letter, 
in the case in question, should not be used as follows: if the 
police are willing to co-operate arrange with them that they wil] 
be prepared to deal with the application on a certain day and 
then inform the applicant that if he will attend on that day to 
make his complaint a summons will be issued and heard forth. 
with. In this way two journeys for the applicant can be avoided, 


9.—Salmon and Freshwater Fisheries—Salmon and Freshwater 
Fisheries Act, 1923, s. 77 (1)—Can certificate of conviction be 
charged for ? 

At a recent court in this division proceedings were brought 
by the county river board under the Salmon and Freshwater 
Fisheries Act, 1923, and a conviction followed. 

In accordance with s. 77 (1) of the Act, I forwarded to the 
board a certificate of conviction and at the same time requested 
a fee of 3s. The secretary of the board declined to pay this on 
the ground that I am under a statutory duty to supply the 
certificate and he says that accordingly no fee is payable. 

The Army Act imposes a similar obligation to supply a cer- 
tificate or descriptive return but s. 189 of the Army Act, 1955 (as 
amended by Statutory Instrument No. 2019 of 1956) does provide 
for the payment of a fee. 

The Salmon and Freshwater Fisheries Act, 1923, however, 
makes no mention of a fee and I shall accordingly be obliged for 
your opinion with authority, if any, as to whether I can insist on 
payment of a fee in the present instance. 

HApor. 


Answer. 

Practice may vary on this point and we know of no authority, 
On the whole, we would suggest that no fee is payable, arguing 
that, if it were, s. 77 (1) of the Act would contain a provision 
similar to that in the Army Act. Another example which comes 
readily to mind is the requirement to send a certificate of con- 
viction under s. 5 of the Clergy Discipline Act, 1892. We have 
never heard of a fee being charged in that case but, once again, 
practice may differ. 
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T= aged, the neglected, the erring need more 
than sympathy. The Army’s “religion with 

hands” is ministering to their physical and 

spiritual needs. 

But you can help by supporting this Christian 

service by gift or bequest. 

Enquiries from solicitors will be appreciated. 

Please send to 113 Queen Victoria Street, 

London, E.C.4. 
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